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QUESTIONS PRESENTED : 

Where the District of Columbia Income and Franchise Tax 
Act of 1947 provides for the payment of a franchise tax upon the 
entire net income of a corporation engaged in a trade or business 
wholly within the District and permits, for purposes of franchise 
tax, an apportionment of income only where such corporation is 
engaged in a trade or business both within and without the District, 
and where the Commissioners, pursuant to the Act, promulgated 
regulations in March 1953, which were superseded in dsioumt 1953, 
providing for the use of a "sales" factor in apportioning the income 
of a corporation engaged in business within and without the Dis- 
trict, eliminating by the August regulations the "location" test 
employed in the preceding March regulations, and where respondent 
is a newspaper company engaged in 1954 and 1955 in publishing and 
printing newspapers in the District of Columbia where, with the 
exception of a foreign correspondent's office in Paris, France it 
maintains its only offices for the carrying on of its corporate pur- 
poses, and where respondent's activities outside the District are 
limited essentially to the gathering of news, the solicitation of 
advertising: and the delivery in interstate commerce of newspapers 
to purchasers thereof, and where the findings of fact of the Tax 


Court, in large measure, did not accord with the uncontradicted 





evidence, was it not in error: 

1. For the Tax Court to refuse to grant a motion of the 
District for a revision of the findings of fact of the Tax Court so 
as to accord with the evidence, and to use those erroneous findings 
as the basis for the entry of decisions in favor of respondent? 

2. For the Tax Court to refuse to apply, so far as applicable, 
the regulations promulgated by the Commissioners in August 1953, 
and, nevertheless, to misapply the Commissioners’ regulations of 
March 1953. 

3. For the Tax Court to conclude that the Evening Star 
Newspaper Company was engaged in business in 1954 and 1955 
within and without the District, notwithstanding that the facts 
developed in this case, when coupled with numerous decisions of 
the courts pertaining to newspaper companies, required a conclusion 
that the Star is engaged in business, for purposes of District fran- 
chise tax, wholly within the District of Columbia. 


4. For the Tax Court to disregard the uncontradicted evidence 


concerning the manner in which respondent's sales of its newspapers 
are made and to hold, despite the evidence to the contrary, that 
respondent makes"sales" of its newspapers outside the District of 
Columbia. 










5. For the District of Columbia Tax Court to overrule the 
Assessor of the District and to cancel deficiencies in franchise tax 
assessed against respondent and, in addition, to order refunds to be 
made to respondent of amounts of franchise tax for which respondent 
had filed claims for refund, which claims were denied. i 
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Jurisdictional Statement 

Statement of the Case - 

Statutes and Regulations Involved 

Statement of Points 

Summary of Argument 

Argument: 

I - The findings of fact of the Tax Court do not 

accord with the evidence and it was error 
for that court to refuse to revise its findings 
in accordance with the motion filed by the 
District for such revision. 
The Tax Court erred in cmstruing and applying | 
the regulations promulgated. by the Commissioners 


under the District of Columbia Income and Fran- 
chise Tax Act of 1947, as amended. .... 


The Tax Court erred in concluding that respondent's 
publishing business was carried on within and with- 
out the District of Columbia and that respondent _ 
was entitled to an apportionment of its income for: 
franchise tax purposes. | 


| 


The Tax Court erred in holding that respondent | 
made sales outside the District and, in any event, 
in ignoring the Commissioners’ Regulations per-— 
taining to "District d&ales". 


Conclusion 
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IN THE | ! 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT - 


- Nos. 14, 618 and 14, 619 


DISTRICT OF COLUMBIA, 
Petitioner, 
Vv. ! 
EVENING STAR NEWSPAPER COMPANY, _ 


Respondent. 


BRIEF FOR PETITIONER 





JURISDICTIONAL STATEMENT : 


This is a proceeding for review of decisions of the District of 


-@dlumbia Tax Court, based upon its Findings of Fact and Opinion, 


reducing assessments of corporation franchise taxes against respondent 
for the calendar years 1954 and 1955, and ordering refunds of such taxes 
to be made to respondent. The decisions were entered May 13, 1958 
(J. A. 232-233). Petitions for review by this Court were filed July 
11, 1958 (J. A. 245-246). | 

The jurisdiction of this Court is invoked pursuant to the pro- 
visions of Section 1, Title XV, Article 1 of the Act of July 16, 1947, 


| 
! 
I 


2 
61 Stat. 328, ch. 258 (Section 47-1593, D. C. Code, 1951) and Sections 
3 and 4, Title IX of the!Act of August 17, 1937, 50 Stat. 673, ch. 690, 
as added by Section 8 of the Act of May 16, 1938, 52 Stat. 371, ch. 223, 
as amended by Section 3 of the Act of July 10, 1952, 66 Stat. 543, ch. 649 
(Sections 47-2403 and 47-2404, D. C. Code, 1951, Supp. VI). 
STATEMENT OF THE CASE 
The Evening Star Newspaper Company is a corporation founded in 
1852, incorporated in the District of Columbia, and engaged in the publica- 
tion in the District of Columbia of newspapers known as ''The Evening 
Star" and "The Sunday Star" (J.A. 1, 23, 186). Respondent's offices 
and plant for the production of its newspapers are located at 11th and 
Pennsylvania Avenue, N.W., in the District of Columbia. With the ex- 
ception of an office in Paris, France, to which mail for respondent's 
foreign correspondents is-addressed, the Evening Star Newspaper 
Company had, during the period involved, no other office, warehouse, 


or place of business of any kind either within or without the District of 


Columbia (J.A. 28-30, 63). 

Resvonitenits newspapers consist of news sulted by its reportorial 
staff, together with news supplied to it by the Associated Press, the Chicago 
Daily News Service and the North American Newspaper Alliance, and ad- 
vertising obtained by its advertising staff. On the basis of the amount 


of news which it receives, The Evening Star Newspaper Company pays 





3 
for news supplied to it by the Associated Press, of which it is a member. 

' The Chicago Daily News Service and North American Newspaper Alliance 
are not membership organizations and all news received by the Star from 
the Service and the Alliance is based upon contracts between the Star and . 
those organizations providing that, for a stated sum to be paid to the Service 


and to the Alliance, the Star is entitled to the services of those organiza- 


tions! (J.A. 97-98, 103-104). | 

The Comic Section of the Star's newspapers is purchased by the 
Star from syndicates which provide the Star with the comics in mat form 
(J.A. 30-31). One of the features of respondent's newspapers, namely, - 
Televue Magazine, is edited by the Star but printed by a contract printer 
located in Wilmington, Delaware, and forwarded to the Star by common 
carrier (J.A. 32-33). The supplement in respondent's Sunday Star known 
as This Week Magazine is purchased by the Star in finished form and for- 


warded to the Star by common carrier from Hoboken, New York (J.-A. 3%). @ 
| 
| 


T Although the Tax Court, in Finding of Fact 6(a), found that the company 
“belonged to certain cooperative news-gathering agencies known as the 
Associated Press, the Chicago Daily News Service, and the North 
American Newspaper Alliance" (J.A. 194), the testimony as to the 
ee eee ee 
statement of the case. 

The reference to Hoboken, New York probably should be to Hoboken, 
New J ersey. | 
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Included in the Sunday Star is a rotogravure section edited by the Star in 
Washington and printed by the Detroit Gravure Corporation of Detroit, 
Michigan, which, upon completion, sends the rotogravure section to the 
Star by common carrier (J.A. 25). With the exception of the afore- 
mentioned comic and supplement sections, the newspapers published - 
by the Star are manufactured entirely in the District of Columbia (J. A. 
37, 192). 

In addition to the news which the Star obtains from news-gathering 
organizations such as the Associated Press, the Chicago Daily News 
— and the North American Newspaper Alliance, the Star from time 
to time obtains news from persons known as "stringers" who are not 
employees of the Star and who sell news to the Star on a piece-work 
basis. These individuals are persons living in areas not covered by the 
reportorial staff of the Star who, when called upon, supply the Star with 
information (J.A. 100, 102-103). The Star also obtains news through 
the activities of its reportorial staff specifically assigned for this pur- 
pose. Approximately 10 of respondent's employees are assigned to 
obtain news in the adjacent states of Maryland and Virginia (J.A. 99, 
100-101). No record is maintained by the Star of news coverage coming 
to the Star from places outside the District, although from time to time 


respondent's employees travel throughout the country for the purpose 


of reporting matters of interest to local readers (J.A. 100-101). 





zy 
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The newspapers published by the Star contain advertising described 
by the Star as classified advertising, retail display advertising, and ‘national 
or general display advertising. Classified advertising appearing inthe Star’ 
is obtained'in part by newspaper employees through telephone solicitation; 
the remainder is placed with the Star without solicitation by customers: who 
either telephone the Star's offices in the District, or who visit that office 
for that purpose. In addition, there are a number of inilependect contractors 
consisting primarily of operators of stores, usually drug stores or novelty 
stores in the Metropolitan Area, who accept classified advertising from. 
their customers and transmit it to the Star, remitting payment therefor to 
the Star for the cost of the classified ad. These ndepentent contractars 
are not under the direction and control of the Star and are paid by the Star 
upon 2 commission basis (J.A. 79-80, 87-88). The persons with whom 
these independent contractors deal are generally persons who do not have 
eredit arrangements with the Star and, therefore, would ook deal with the 
Star by telephone or through a regular billing account. The customer of 
the independent contractor desiring to place classified advertising with 
the Star pays the contractor who, in turn, transmits the classified ad 
to the company (J. A. 94-95, 96). - : 
Retail display advertising, consisting of the advertising of local 
stores and retail establishments, is solicited by the Star's street sales 
staff and, with the exception of stores in the cities of Baltimore, Richrond 
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and Norfolk from which the Star will not accept retail advertising, is limited 
to advertisers in Maryland, Virginia and the District of Columbia. National 
advertising, which consists of the advertising of manufacturers and dis- 
tributors, is obtained by solicitation of the Star's staff as well as through 
the activities of advertising agencies which, by arrangement with the Star,. 
obtain on a commission basis advertising to be placed with the Star. The 
personnel of such advertising agencies are not employees of the Star and, 
with one exception, the agencies are corporations engaged in the business 
of obtaining advertising for newspaper companies for afee. If the adver- 
tising agency succeeds in convincing a prospective advertiser that the 
Star is the best medium to carry an advertisement, the agency advises 
the Star that it has succeeded in obtaining the placement of advertising 
although ail such advertising is subject to confirmation either by the 
advertiser himself or his agent. The Star may reject the advertisement 
and no liability exists until the Star itself accepts the advertisement for 
placement in its newspapers. All such acceptances are made by the 
Star at its Washington office (J.A. 88-94). 

The end product of respondent's activities is the newspaper 
printed by respondent, which respondent sells. With the exception of 


persons who subscribe to respondent's newspapers on a mail delivery 


basis, and dealers in places such as New York, Baltimore, and similar 


areas, to which delivery is made by common carrier, the bulk of 
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respondent's newspapers are sold to distributors who have contractual 
arrangements with the Star (J.A. 38-40). Such distributors are classified 
‘as rural distributors, suburban distributors, city:home delivery dis- 
tributors and newsstand-street sales distributors. Each of the dis- 


tributors is under written contract with the Star wiiich typically contains 


2 provision leasing to the distributor a list of subscribers or dealers 


‘who purchase the Star’s newspapers. These contracts also contain’a pro- 


vision in-which the Star agrees to sell, and the distributor agrees to buy 
from the Star, sufficient newspapers to supply persons in thp aren covered . 
by the list of subscribers and dealers leased to the distributor: (J.A. 187- 
189). None of the distributors was or is an employee of the Star and all 
are independent contractors. (J.A. 42, 49). These distributors, in 
turn, sell the newspapers to carrier boys who are not employees of the 
Star and, in fact, are themselves independent contractors. ‘The carrier 
boys, in turn, sell the newspapers to the subscribers. Thus, persons 
who desire delivery to their homes of a Star newspaper are actually 
contracting with the carrier boys and with no one else (J. A. 61-62). 
Although there are some instances in rural areas where persons ‘buy 
a newspaper directly from the distributor, there are no instances, with 
the exception of mail subscriptions, of the sale by the Evening Star 
Newspaper Company itself of newspapers to a subscriber (J. A. 62). 

The contracts between the Star and its distributors are entered 
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into at the company’s office in the District of Columbia and are on file 


at that office (J.A. 67-68). No contract exists between the Star and | 


any distributor until it is signed by the circulation manager of the Star 
at his office in the District of Columbia (J.A. 158).3 
Newspapers published by the Star are obtained by distributors 

either directly from respondent's plant in the District or, in the 
majority of cases, by delivery in trucks owned by the Star company. 
The manner of distribution of newspapers to distributors is the 
result of an agreement between the circulation manager and the dis- 
tributors since nothing in the contracts between the Star and the dis- 
tributors pertains to that matter (J.A. 77, 161-162, 166-167). 
According to the circulation manager of the Star who, on behalf of 
the Star, executes all contracts between the Star and the distributors, 
newspapers are the property of the distributor when they are placed 
upon the truck at the offices of the company in the District for delivery 
to the distributor (J.A. 162). In connection with the contracts between 
the Star and the distributors, the Star has employees known as super- 
visors whose function it is as employees of the Star to see that the 
3” Although the Circulation Manager of the Star testified that if a 

prospective distributor was “down in the country" "I'd probably 

be out in the territory" (J. A. 68), no evidence was introduced 


concerning the execution of any distributor contract outside the 
District. 
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terms of the contracts between the Star and the distributors are carried 


out (J.A. 150). In addition, the supervisors assist the distributors in 
carrying out their contracts with the Star and seek to promote circula- 
tion of the Star's newspapers in the areas in which the distributor operates. 
From time to time, these supervisors confer with prospective dis- 
tributors in order to determine whether such persons are archipiable 
as such and whether recommendation should be made to the etecatatson 
manager for the execution of a contract between the Star and a prospective 
distributor (J.A. 147-149, 151-152, iS6-257), In all cases the circula- 
tion manager has the final authority to execute contracts with distributors, 
although he sometimes confers with the business manager of the Star in 
the District concerning a particular contract (J.A. 681). 

The company filed with the District corporation franchise tax 
returns for the calendar years 1954 and 1955 (Pet's Exhs. Nos. 1a, 
22, 1b and 2b).* Respondent, in determining its District franchise 
tax liability, made an apportionment of its income to the District on 
the basis of a prior arrangement between the company and the then 


g These Fetus show that the Star made no payments of incame type 
taxes to any jurisdiction other than the District. 
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Assessor of the District in 1952 pertaining to the computation of re- 
spondent’s District of Columbia franchise tax. This arrangement 
was the result of a proposal by respondent of a formula for the making 
of that computation, -which proposal was accepted by the Assessor 
on July 18, 1952 (J.A. 171-178). 

The District Finance Office, after receipt of respondent's 
franchise tax returns for the years ended December 31, 1954 and 
December 31, 1955, concluded however that an adjustment of re- 
spondent’s tax liability to the District of Columbia was warranted 
since it was the view of that office that the entire net income of the 
company was subject to District taxation and that the basis upon 
‘which respondent's returns had been prepared for the years 1954 
and 1955 was unacceptable. Consequently, by letter dated March 
21, 1956 addressed to respondent, the Supervising Examiner of the 
Income and Franchise Tax Division of the District Assessor's Office 
advised respondent of its proposal to assess a deficiency in franchise 
tax against respondent for the year ended December 31, 1954 (J. A. 
174-177). A similar letter was sent by the Supervising Examiner to 
respondent on October 2, 1956 relative to the tax year ended December 
31, 1985 (J.A. 178-181). 

Subsequently, on October 12, 1956, the deficiencies proposed 
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by the Assessor were assessed against respondent and these amounts 
were paid (J.A. 199).. Respondent thereafter filed petitions with the 
Tax Court seeking cancellations of said deficiency assessments. While 
these cases were pending, respondent filed with the Assessor on January 
28, 1957, claims for refunds of franchise taxes in addition to those 
assessed as deficiencies and, on February 28, 1957, the Assessor 
denied the claims (J. A. 200-204). Following the denial of the claims 
for refund —e" on April 18, 1957, filed petitions in the Tax. 
Court appealing from the denial of its claims for refund (J. A. 202, 

204). 2 





Upon the trial of these cases before the Tax Court, it was 
testified by the Assistant Administrator of the Income and Franchise 
Tax Division who, from 1952 to 1954, was Supervisor of the Corpora- 
tion Franchise Tax -Section of the Assessor's Office, that that office ~ 
had determined that the Star was not entitled to apportion its incame 
inasmuch as it was the conclusion of the Assessor's Office that re- 
spondent was not engaged in business outside the District, and 
it was further concluded that, even if the campany were so engaged, 
all sales of its newspapers were, in fact, attributable to its trade 
or business within the District or, even if that were not so, the 
income derived from those sales was from District sources on the 
passage-of-title test (J.A. 15, 134-136). | 
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Upon the conclusion of the trial of these cases, the District of 
Columbia Tax Court made findings of fact, rendered an opinion and 
entered decisions in favor of the Star cancelling the assessments of 
deficiencies in franchise taxes against the Star and, also, overruling 
the Assessor’s denials of respondent's claims for refund (J.A. 186- 
207, 232, 233). Following the rendition of the findings of fact, opinion. 
and decisions of the Tax Court, the District of Columbia filed with 
that Court a motion for a revision of the Court's findings of fact, the 
vacating of decisions in favor of the Star, and the entry of decisions 
in favor of the District (J.A. 234-243). This motion was based upon 
the ground that the findings of fact of the Tax Court were not in accord 
with the evidence, that its decisions were not in accordance with law, 
and that the findings of fact, revised in accordance with the District's 
motion, required the entry of decisions in favor of the District. In 
connection with the findings of fact, the District specified in its 


motion each of the findings which it considered erroneous and set 


forth the revision of those findings which, in the view of the District, 
ought to be made by the Tax Court (J.A. 234-248). 

On June 13, 1958, the Tax Court entered an order in which 
it made minor revisions of its findings of fact but otherwise substan- 
tially rejected the motion of the District for revision of the findings, 
denied the motion for a vacating of the decisions in favor of the Star 





— pw PF 


C4 


sd 


13 

and denied the motion for the entry of decisions in favor of the 
District (J.A. 244). | | 

On July 11, 1958 the District of Columbia filed petitions for 
review by this Court of the decisions of the Tax Court (J.A. 245-246). 
By order dated August 20, 1958 this Court made Rule 12 af its 
general rules applicable to these cases and, by order dated October 
2, 1958, consolidated these cases for preparation of briefs, i appendices, 


and oral argument (J. A. 251-252). 


STATEMENT OF POINTS | 

1. The Tax Court erred in refusing to grant, except in 
certain minor respects, the motion of the District of Columbia fora 
revision of its findings of fact, and in refusing to vacate the decisions 
im favor of respondent and to enter decisions in favor of the District 
of Columbia. | 

2. In the ascertainment of respondent's liability for District 
franchise tax, the Tax Court erred in refusing to apply to respondent 
regulations promulgated by the Commissioners on August 6, 1953, 
under the District of Columbia Income and Franchise Tax Act of 1947, 
and in misapplying, in lieu thereof, regulations promulgated by the 
Commissioners March 17, 1953. : 


3. The District of Columbia Tax Court erred in holding that 
respondent was, during the years 1954 and 1955, engaged in business 
within and without the District of Columbia and, therefore, entitled 


to an apportionment of its income in the ascertainment of its liability 


for corporation franchise tax under the District of Columbia Income 


and Franchise Tax Act of 1947, as amended. 

4. Irrespective of whether, during the years 1954 and 1955, 
respondent was engaged in business within and without the Distri ct, 
the Tax Court erred in holding that any of respondent's sales of its 
newspapers were made outside the District of Columbia. 

5. The Tax Court erred in refusing to affirm the assessments 
by the District of corporation franchise taxes against respondent for 


the years 1954 and 1955. 
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SUMMARY OF ARGUMENT | 

The District of Columbia Income and Franchise Tax Act of 1947, 
as amended, requires, in the case of a corporation engaged fn business 
solely within the District, the payment by such corporation of a corporate 
franchise tax based upon all of its income, as defined in the het. Only 
in the event it appears that a corporation is engaged in business both 
within and without the District is provision made in the Act, and in the 
Commissioners' regulations thereunder, for apportionment of income. 

The Evening Star Newspaper Company isa corporation engaged 
in the publication of newspapers. With the exception of an office in Paris, 
France, maintained for its foreign news correspondents, The Star has no 
office, warehouse or place of business of any kind in the United States 
other than in the District of Columbia. To the extent that any of its 
activities are pursued outside the District, they consist in the reporting 
of news, the solicitation of advertising, and the delivery in interstate 
commerce of newspapers manufactured by it to persons known as dis- 
tributors. These distributors are under contract with the Star and, as 
independent contractors for resale, purchase-newspapers published 7 
by the Star. Distributor's contracts are executed on behalf of the Star 
by its circulation manager who established that he, alone, is the 
employee of the Star authorized to enter into contracts with such dis- 


| 
tributors and that these contracts are executed within the District of 


Columbia. As he said: "I negotiate. thsr.". (J. A. 67). 
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Sales of respondent's newspapers to its distributors result from 
orders placed with the Star at its District office by the distributors. 


From the evidence in this case, the Tax Court could reach no other 


conclusion than that the Star's distributor contracts are principally 


secured, negotiated and effected in the District and that sales of Star 
newspapers are also principally secured, negotiated and effected in the 
District. 

The evidence in this case as to the Star's activities in the 
publication of its newspapers does not warrant the conclusion by the Tax 
Court that the Star is engaged in business or sells its newspapers in any 
other place than the District of Columbia. It was error for that court to 
find or hold otherwise. 

In the course of the proceedings before the Tax Court, and following 
rendition by it of its findings of fact, opinion and decision, the District 
moved to revise the findings of fact, to set aside the decisions in favor of 
respondent, and to enter decisions in favor of the District. In that motion, 
the District specified each finding of fact which, in the view of counsel 
for the District, required revision and, also, stated the language which 
ought to be set forth in the findings. Despite the evidence in this case, 
the Tax Court refused, except in minor respects, to make any modifications 
of its findings and declined to set aside its decisions in favor of the Star. 


The findings of fact by the Tax Court do not accord either with the direct 
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evidence in this case as presented almost entirely by Star ottivers and 

employees, or with the inferences and presumptions which may be drawn 

from that evidence. The refusal of the Tax Court to make revisions of - 

its findings so as to accord with the evidence, and its reliance upon its 

erroneous findings as the predicate for the entry of deciatoud in favor. 

of respondent was manifest error. : 
Prior to August 6, 1953, the Commissioners’ regulations under 

the Franchise Tax Act defined a District sale as one which was "principally 


secured, negotiated, or effected" in the District. On August 6, 1953, the 


Commissioners revised their regulations so as to provide that District 


sales are: 


'™® * *a]] sales to District customers the 

income from which is fairly attributable to the 

trade or business carried on or engaged in within 
the District, including solicitation in the District 

by salesmen or other representatives of the tax-. . 
payer, that portion of sales to customers.outside 

the District the income from which is fairly 
attributable to the trade or business carried onin 
the District, and sales of tangible personal property | 
the income from which is from District sources." | 


In this case, the Tax Court, as it had in the Smoot Sand and Gravel 
Corporation case, infra, decided bv this Court on November 1, 1958, 


refused to apply the Commissioners' August 6, 1953 regulations. It 





chose to base its decision on the prior regulations of March 17, 1953. 
But in so doing, it coupled with its error in ignoring the valid August 


regulations, the additional error of misapplying the March regulations. 
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This Court, in its decision in Smoot, indicated that the Commissioners’ 
regulations currently in force in the District are proper. Under these 
regulations the Tax Court had no alternative but to approve the action 
of the Assessor in determining that all of respondent's sales of its 


newspapers should be considered District sales. Even if the regulations 


of March 17, 1953 are applicable, the Assessor was correct in treating 


sales by the Star as District sales. 

The decisions in favor of the Star are unwarranted. Not only are 
they not justified by the facts, but they do not accord with the law. It is 
as significant here as it was in Smoot that the Star's claim that it is 
engaged in business outside the District has not apparently been sufficiently 
impressive either to the Star or to any other taxing jurisdiction to cause 
it to be subjected to any liability for tax except in the District of Columbia. 
Under all of the facts, and under the law, the Tax Court's decisions in 


favor of the Star ought to be reversed. 
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ARGUMENT 


I 
The findings of fact of the Tax Court do not 
accord with the evidence and it was error 


or reiuse r e = 


ings in accordance with the motion filed 


y the ct for such revision. 


The Supreme Court of the United States in District of Columbia 


v. Pace, 320 U.S. 698, 703, 88 L. Ed. 408, 648. Ct. 406, said of 
the power of review by this Court of decisions of the District of Columbia 
Tax Court: : 


"We conclude, therefore, that the Court 
of Appeals has power to review decisions of the | 
Board of Tax Appeals as under the equity practice, 
in which the whole case, both facts and law, is 
open for consideration in the appellate court, 
subject to the long-standing rule that findings of 
fact are treated as presumptively correct and are! 
accepted unless clearly wrong. * * *." | 





As is usual in a case of this type, the District was without evidence 


concerning the manner in which the Star conducted its corporate activities. 





Almost without exception the findings of fact of the Tax Court were based 
upon testimony adduced by officers and employees of the Evening Star 
Newspaper Company. : 

It is elementary that a court is not at liberty to decide a case on 
findings of fact which disregard the evidence. Here, the findings are 
practically all agreeable to the position of the Star, but lack support in 


the record. In a tax case, as in any other case, the burden of proof is 
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upon the person seeking relief to establish by a preponderance of the 
evidence those matters which, in his view, justify the relief sought. 
That burden was not sustained. 

The findings of fact are at variance with the evidence and were 
used to accord the Star relief from taxation to which it is not entitled. 


But even if, upon review, this Court should conclude that respondent is 


entitled to prevail, such conclusion ought not to be predicated upon the 


erroneous findings of fact of the Tax Court. This is not a case in which 
the appellant attacks the factual findings of the trial court without indicating 
to the trial court the modifications believed required in the trial judge's 
findings. 

Following the issuance by the Tax Court of its findings of fact, 
opinion and decisions, the District filed a motion for a revision of the 
court's findings, the vacating of its decisions in favor of the Star, and 
the entry of decisions in favor of the District (J. A. 234-243). In that 
motion, the District specified the language of each of the findings of fact 
which, in the view of counsel for the District, was erroneous, and stated 
the language which should be incorporated in the finding. Finding of fact 
no. 1 of the Tax Court reads, in pertinent part: 

'(1). The petitioner is a corporation with offices 
and principal place of business at Eleventh 


Street and Pennsylvania Avenue, North- 
west, Washington, D.C." 
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By this part of the finding, the Tax Court, by inference, indicated that 
the Evening Star has other places of business than its principal place of 
business in the’ District of Columbia. The District, objecting to that 
portion of the finding as incorrect as well as incomplete, moved the 


court to revise it to read, as the evidence hati showed, as 


| 
follows: ! 


"1. The petitioner is a corporation with its | 
principal office and place of business at Eleventh — 
Street and Pennsylvania Avenue, Northwest, Wash-: 
ington, D.C. With the exception of an office in Paris, 
France at which mail for petitioner's foreign corre- 
spondents is addressed, petitioner has no office or | 
place of business outside the District. Petitioner's 
sole plant for the manufacturing of its newspaper is 
located in the District, and petitioner has no ware- 
houses or storage supply places outside the REBSEIEN: ” 
(J.A. 235). 


Although, on the motion of the District, the Tax Court in its order of 
June 18, 1958, revised another part of finding of fact no. 1 by striking 
therefrom the words "news agencies" and inserting in lieu thereof: 
te * * the obtaining of news through the 

Associated Press, the Chicago Daily News Service 

and the North American Newspaper Alliance" | 

(J.A. 244), ! 
it declined to revise or to amplify the remainder of that finding in 
accordance with the District's motion. | 

It was testified by the vice-president of the Evening Star News- 
paper Company, as a witness for the Star, that, with the exception of a 


| 
| 
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foreign office in Paris, France, to which mail for foreign corresponderts 


is addressed, the respondent has no other address, place of business, 


office, warehouse or plant for the manufacture of its newspapers than 

that in the District (J.A. 28-37). The testimony of the vice-president 

of the Star is uncontradicted in the record and the statement of the Tax 
Court in its findings of fact that the "principal place of business" of the 
Star is at 11th Street and Pennsylvania Avenue, N.W., Washington, D.C., 
sofar as it may infer the maintenance by the Star of any other place of 
business either within or without the District, is erroneous. 

In addition to the requested revision of finding of fact no. 1, the 
District moved unsuccessfully that the Tax Court amplify that finding by 
the addition thereto of a sentence reading as follows: 

"News obtained from the Associated Press was 

paid for by petitioner in proportion to petitioner's circu- 

lation; petitioner obtained news from the Chicago Daily 

News Service and the North American Newspaper Alliance 

based upon a contract which provided that for a stated 

amount each week, petitioner would be entitled to the news 

provided by the Service and the Alliance." (J.A. 235). 

The pertinence of this requested finding is demonstrated by the fact that, 
in its opinion, the Tax Court, in reciting the factual background of the 
case, said: 
'™* * * News was gathered by its [the Star's] 
reportorial staff within and without the District, and 


outside the District by press associations of which 
it was a member." (J.A. 211). 
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Prior to that statement the Tax Court had, in its opinion, in 
speaking of the activities of the Star, mentioned. "the gathering of news 
by its reportorial staff and news agencies, * * *. Some of the activities 


were carried on entirely within, and some within and without the District 


of Columbia." (J. A. 208). | 
Unless the Tax Court intended to indicate that the Star, through 





what, in its opinion, it described as "news agencies", was engaged in 
business outside the District of Columbia relating to the gathering of 
news, the findings of the court should have been amplified as requested 
by the District in its motion. It is notable that although the Tax Court 
in its order on the District's motion revised finding of fact bo. 1 so as 
to strike from its original findings the words "news agencies" and 
replaced those words by the phrase: "the obtaining of news through the 
Associated Press, the Chicago Daily News Service and the North 
American Newspaper Alliance," the court, nevertheless, referred 
to these organizations in the opinion as "news agencies" and incorrectly 
spoke of that activity as being one of those business activities of the 
Star carried on without the District (J.A. 208). : 

As indicated by the District in its motion, the testimony established 





without question that any news supplied the Star by either the Chicago Daily 
News Service or the North American Newspaper Alliance was based upon 
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a contract with those organizations which provided that the Star, fora 
stated amount to be paid to the organizations, would be entitled to receive 
news. According to the testimony, news which the Star obtains from the 
Associated Press is paid for by the Star in proportion to its circulation. 
Thus, the Star is in no sense engaged in any activity outside the District 
relating to the obtaining of news through either the Associated Press, 
the Chicago Daily News Service or the North American Newspaper 
Alliance. (See testimony of witnesses for the Star at pages 97-98 and 
103-104 of the Joint Appendix. ) 

The District, in its motion, requested the Tax Court to revise 
findings of fact no. 2(b) relating to agreements between the Star and its 
distributors including operators of newsstand business so as to indicate, 
in substance, that these distributors were independent contractors and 
not employees or agents of the Star. The Tax Court refused so to find 
(J.A. 236, 244). Although it did not make a finding that any distributor 


Was an employee or an agent of the Star, the Tax Court nevertheless 
said, in its opinion: 


‘%* * * Tf the distributors were the employees of 
the petitioner, which might be held under the contracts 
with them, even such deliveries should be included in 
the outside District sales because of the sale by the dis- 
tributor, as agent of the petitioner, to the newsboys 
after arriving at their outside stations. * * * The agree- 
ments with distributors have terms, some of which 
would indicate that the distributors were independent 
contractors, such as, for example, the provision for 
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sale of the newspapers to them, while others apply 

to the relationship of employer and employee, such 

as those providing for control and the like. It does 

not, however, make any difference how the agree- 
ments are viewed, because if the distributors were | 
independent contractors, the agreements of sale to | 
them were principally secured and negotiated outside 

the District by the petitioner's supervisors, and the : 
actual sale was effected by delivery by the employees | 

of the petitioner likewise outside the District. On the 
other hand, if the distributors were the employees of | 

the petitioner, as they undoubtedly were, then the sale 

by them to the newsboys, were sales 'principally secured, 
negotiated or effected’ by the petitioner's agents without, 
and not within the District. * * *" (J. A. 226-227). 





The contract under which the Star and its distributors operated 
is reproduced by the Tax Court in finding of fact no. 2(a) (J. A. 187-189). 
That contract does not indicate or suggest that distributors are either 
agents or employees of the Star. : 

Moreover, witnesses called on behalf of the Star testified un- 
equivocally that, so far as the Star was concerned, distributors were 
not agents or employees of the Star and were, in fact, independent 
contractors. The oft repeated testimony as to these facts appears at 
pages 42, 48-51 and 149 of the Joint Appendix. Not only was it the 
testimony of the Star's witnesses that the distributors were independent 
contractors, but counsel for petitioner said: "They are independent 
contractors" (J.A. 49). : 

If the Tax Court was prepared to base its conclusions as to the 





liability of the Star for corporation franchise taxes, upon the relationship 
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of the distributors to the Star, it was nevertheless reluctant to makea 


finding that the distributors-were employees or agents of the Star. But 


the refusal of the Tax Court to make 2 finding in accordance with the 
request of the District, a finding to which the District was entitled, or, 
to the contrary, even to make a finding that the distributors were not 
independent contractors, if it intended to base its opinion on an em- 
ployer-employee or agency relationship, was error. It was error also 
for the Tax Court to reject the testimony of the Star's own witnesses 
that the distributors were independent contractors and to resolve this 
case in favor of the Star. What the Tax Court did was to confer upon 
the Star, for purposes of District tax, a position which the Star itself 
refused to accept. (See, as noted, the opinion below, J.A. 226-227). 
The District likewise unsuccessfully moved the Tax Court to 
revise its finding of fact no. 2(c) (J.A. 236-237, 244), so as to amplify 
it and to more accurately and completely interpret the testimony pre- 
sented by Star witnesses. Essentially, the District requested the 
court to state, as the evidence showed, that supervisors were without 
authority to enter into a contract with a distributor and that no such 
contract became effective until the Star’s circulation manager had 
negotiated and executed the same in the offices of the Star in the Dis- 
trict. The District's motion also requested a finding that all such 
contracts were maintained by the Star at its office in the District. 
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Testimony requiring these findings appears at pages 67-68, 147-148 
and 155-158 of the Joint Appendix. Particularly nctable is the un- 
contradicted testimony of the circulation manager, who stated, as 
to the distributor contracts, "I negotiate them" (J. A. 67), which is 


in direct conflict with the statement in the opinion that '* * * the 


agreements of sale to them [the distributors] were principally secured 


and negotiated outside the District by the petitioner's supervisors, " 
(J.A. 227). And the conclusion of the Tax Court that these contracts 
were negotiated outside the District was to a large extent the basis 
upon which it resolved this case in favor of the Star. | 
Another part of the District's motion requested the Tax Court 
to revise its findings of fact no. 2(d) (J. A. 237) so as to state that the 
distributors, as independent contractors, sold their newspapers to 
news boys, stores and other outlets who, independently, in turn sald 
the papers to the ultimate readers, and, further, that none of such 
news boys, stores, or other outlets who purchased newspapers from 
the distributors were connected with the Star. These requests were 
also refused (J.A. 244), although uncontradicted evidence in support 
of them appears in the Joint Appendix at pages 61-62. Nowhere in the 
record is it suggested or inferred that ultimate purchasers of Star 


newspapers are in any way connected with the Star. 
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Although the Tax Court did not amplify its findings of fact as 
requested by the District, it also did not find to the contrary. But in 
its opinion it said: 


* * * On the other hand, if the distributors 
were the employees of the petitioner, as they un- 
doubtedly were, then the sale by them to the news- 
boys, were sales 'principally secured, negotiated 
or effected’ by the petitioner's agents without, and 
not within the District. * * *" (J.A. 227). 


The following colloquy between the court and counsel for the 
Star is especially interesting: (J.A. 59-60): 


"THE COURT: Well, I can’t see that you 
have any activity after the paper is sold. I don't 
see how you could have any activity in relation to 
that such as what is done with respect to the sub- 
scribers -- you call them subscribers, they are 
purchasers, probably, I don’t know what you'd 
call them -- but what difference does it make? 


"MR. JOHN HAMILTON: Well, this cer- 
tainly makes a difference, your Honor. If we can 
show that these carrier boys and distributors are 
constantly soliciting new subscriptions. 


"THE COURT: That is not The Star. You 
abandoned that theory, the Star isn't doing it. The 
Star isn't soliciting any papers. What these people 
are selling is something that doesn't belong to The 
Star any more. The Star has abandoned all title, 
Claim, connection with the article. ff is just very 
much Uke -- (Emphasis Supplied. ) 


"MR. JOHN HAMILTON: Well, that is true, 
your Honor, as far as those papers that are sold and 
physically delivered, but they are soliciting new sub- 
scriptions. 
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"THE COURT: They are only getting some- 
one to buy something that they are going to buy from 
The Star in the future. EE your theory is correct it! 
is no different than Rich's Shoe Company advertising 
shoes. True, they are going to get them from some 
manufacturer, but it isn't the manufacturer advertising, 
is it? | 





"MR. JOHN HAMILTON: No, not technically." 


Also of interest is the fact that the Tax Court retised, on the 
ground that it was immaterial, to permit counsel for the Star to 
introduce evidence concerning the solicitation, by carrier boys and 
distributors, of new subscribers for Star newspapers since the Star 
made no claim after sale of newspapers to its distributors that it had 
any connection with the ultimate purchaser (J.A. 60-61). It is also 
notable that the testimony of the Star's witnesses established that, with 
the exception of subscribers who obtain their newspapers by mail 
delivery, ultimate purchasers of the Star do not deal with the Star 
itself. (J.A. 61-62). The conclusion in the opinion that ales of 
newspapers by distributors to newsboys were, in fact, sales made 


by the Star is, therefore, at complete variance with the uncontradicted 


evidence. 


The District also moved the Tax Court to revise its finding 


of fact no. 3(c) which reads as follows: 
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"(c) The delivery outside the District by 
trucks operated by the petitioner's employees 
were recorded on the records of the petitioner . 
as deliveries without the District, and will be 
hereinafter described as ‘sale of newspapers 
to distributors and customers located outside 
the District of Columbia and delivered outside 
the District of Columbia.' (See Findings 7(a) 
and 7(b)). The deliveries made in petitioner's 
trucks loaned to, and operated by the Maryland 
and Virginia distributors are recorded in the 
records of the petitioner as District of Columbia 
deliveries and sales, and will be so considered 
by the Court in making findings and in disposing 
of the questions here involved. The record does 
not disclose the amount of gross receipts from 
the sale of newspapers where delivery was made 
in trucks loaned to, and operated by the Maryland 
and Virginia distributors. The gross receipts 
from sales where the papers were delivered with- 
out the District by trucks owned and operated by 
the petitioner are shown in Findings 7(a) and 


7(b) hereof." 


As requested by the District the finding would state: 


"Petitioner is a member of the Audit 
Bureau of Circulation, an independent audit 
association which verifies stated circulation 
levels of various newspapers and magazines 
throughout the country. As a member of the 
Audit Bureau of Circulation, petitioner is re- 
quired to maintain certain records for the pur- 
pose of showing the circulation of its newspapers. 
These records, as maintained by petitioner, 
showed the papers distributed to petitioner's 
dealers operating both within and without the 
District, but do not show the persons who pur- 
chased these newspapers from carriers or from 
distributors, the assumption being that the dis- 
tributors would not draw papers and pay for them 
unless the papers were delivered to readers within 
the area. The deliveries made in petitioner's 
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trucks loaned to and operated by distributors who | 
sold newspapers in Maryland and Virginia purchased 
by them from petitioner in the District are recorded | 
in the circulation records of petitioner known as 

*blotters' as District of Columbia deliveries. The 
record does not disclose the amount of gross receipts | 
from the sale of newspapers where delivery was made 
in trucks loaned to and operated by the Maryland and | 
Virginia distributors. Gross receipts, from delivery 
of newspapers by petitioner to Maryland and Virginia | 
distributors, as shown on petitioner's blotters, was — 
$703, 762.44 for the year 1954 and $818, 683. 47 for the 
year 1955." (J.A. 237-238). 


The Tax Court refused to make this modification and, as its i 
shows, apparently relied upon finding 3(c) for the conclusion that the 
Star made sales of its newspapers outside as well as within the Dis- 
trict; and this notwithstanding that the finding of fact itself does not 
contain, except inferentially, any statement to this effect. : 
Circulation records maintained by the Star do not show "sales" 
but are prepared on the basis of the location of areas contracted for by 
distributors and the assumption is that ultimate circulation will occur 


in the areas in which the distributors operate (J.A. 119, 124). As the 


witness for the Star testified in respect of the records: | 
"THE WITNESS: It shows the papers distributed 

to distributors who operate within these area. [sic] It 

does not show actually the readers, the assumption is 

that the distributors will not draw papers and pay for them 

unless they deliver them to readers within their area. i 

(J.A. 125). ! 


It is of significance that no witness testified that the bie sold 
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newspapers in Maryland or Virginia (R. Passim). At least to the 
extent that finding of fact no. 3(c) suggests that deliveries by the 
Star of its newspapers to distributors in Maryland and Virginia were 
"sales" of newspapers outside the District of Columbia, that find- 
ing is erroneous. 

Part of the District's motion seeking revision of finding 
of fact no. 3 requested an additional subparagraph lettered "(f)" 
to xfead as follows: 


"When petitioner’s newspapers are put on the 
trucks at the loading platform in the District, the 
papers belong to the distributor ordering them." 
(J.-A. 238). 


The Tax Court also refused to grant this request although the record 
shows that the Star makes deliveries to its distributors on the basis 
of orders received by it from them from day to day at its plant. within 
the District, (J.A. 71, 72), which are filled by the Star according to 
their tenor (J.A. 72). 

I any doubt existed concerning the fact that a sale of newspapers 
to distributors takes place, that deubt is resolved by the testimony of 
the Star's circulation manager, who executes the contracts with dis- 
tributors, that newspapers belong to distributors when they are put 
on the trucks of the Star for delivery (J.A. 162). The refusal of the 
Tax Court to amplify its finding so as to set forth the facts appearing 
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in the record was manifest error. | 

As to finding of fact no. 4(b), the District moved the Tax 
Court for a revision so as to indicate specifically that the aupple- 
ments to which the Court refers therein were purchased by the Star. 
Notwithstanding that the record in this case conforms with the re- 
quest of the District (J. A. 239, 244), the Tax Court refused to 
amend its finding. As was testified by the vice-president of the Star, 
"This Week Magazine", "The Comic Section" and “pelevue'® are all 
purchased by the Star from the producers of those features; the 
"Rotogravure" or pictorial magazine section, although edited and 
collated in theDistrict, is printed by an independent contractor in 
Detroit, Michigan, on the basis of a contract with the Star (J.A. 
30-35). : 

Also denied by the Tax Court was the District's motion to 
revise finding of fact no. 5(b) so as to indicate, as the record shows, 
that the "branch agencies" to which reference is therein made, were 
stores, usually drug or novelty stores, operating under an informal 
working arrangement with the Star and compensated on a commission 
basis, with which individuals might place a classified advertisement 





to be, in turn, placed by the stare with the Star in the District. In 


addition, the District requested the court to show in its finding that, 


| 
1 
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contrary to the inference in the finding as written, the "branch agencies" 
were not employees of the Star, and that individuals who placed ad- 
vertisements with such branch agencies were persons who had no 
credit with the Star and, therefore, could not deal directly with the 
Star either by telephone or by a regular billing account (J.A. 239). 
The record shows that the so-called "branch agencies" are, in fact, 
independent contractors acting on their own account and not as agents 
of the Star. 

Finding of fact no. 5(d) refers to national advertising placed 
in Star newspapers. Therein is found the statement that "during the 
taxable years, petitioner had six national advertising solicitors". 
In addition, the Tax Court in the following language referred to "ad- 
vertising representatives" of the Star: 

'™ * * Petitioner also had advertising representa- 

tives located in New York, Chicago, Detroit, St. Louis, 

San Francisco and Mgjami, who were paid a fee by peti- 

tioner for procuring national advertising." (J.A. 194). 
To the extent that this language may infer that petitioner had agents 
under its control for the procuring of national advertising, it is 
erroneous. For this reason the District requested the Tax Court 
to modify finding 5(d) so as to indicate that the advertising representa- 
tives were not employees of the Star, were paid on a fee or commission 


basis for solicitation of advertising, not only for the Star, but for other 





> 


+t 


 .& -@ 
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newspaper companies, and that before any committment is made by 
the Star for the publication of such advertising, it is subject to 
acceptance by the Star in the District (J. A. 194, 240). This request, 
too, was denied notwithstanding the record shows that the advertising 
solicitors referred to are not on the Star's payroll, and that they are 
in business for themselves soliciting advertisements to be placed in 
a number of newspapers on a commission basis. They are, in fact, 
commission merchants (J. A. 88-94, 95-96, 244). | 

The District moved the Tax Court to strike finding of fact 
6(a) and to revise finding of fact 6(b). The court was completely 
in error in stating in finding 6(a) that "Petitioner belonged ‘to cer- 
tain cooperative news-gathering agencies known as the Associated 
Press, the Chicago Daily News Service, and the North American 
Newspaper Alliance, which supplied petitioner with foreign, national 
and regional news." (J.A. 194). The testimony relating to this sub- 
ject found at pages 97-98, 103-104 of the Joint Appendix, shows, from 
the testimony of Star witnesses, that the Star purchases news from 
the Chicago Daily News Service and the North American Newspaper 
Alliance under contracts, and that news obtained by the Star from 
the Associated Press is paid for by the Star in proportion i the 
latter's circulation. Thus, although the Star was a member of the 
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Associated Press, a completely erroneous impression was created 


by the court's finding 6a). 


The next subsection of the findings, 6(b), was also in need of 
revision and the District so moved. Specifically, the District requested 
the court to indicate that "stringers" were persons from whom the Star 
from time to time bought news; that they were not employees of the 
Star, and were compensated principally on a piece-work basis. (J.A. 
194, 240). 

In paragraph (c) of its order on the District’s motion (J.A. 244), 
the Tax Court modified the finding pertaining to "stringers" so as to 
indicate that they were persons "from whom the Star from time to time 
bought news", but it did nothing to indicate that these "stringers" were 
not employees of the Star and that they were compensated on a piece- 
work basis. The relationship of the "stringers" to the Star is specifically 
set forth at pages 102-103 of the Joint Appendix. 

The Tax Court, in findings of fact 7(a) and 7(b) made statements 
concerning sales of newspapers to distributors and customers located 
outside the District and delivered outside the District, as follows: 

'% * * Such sales were principally secured, 

negotiated or effected by petitioner or its employees 

or agents without the District of Columbia." (J. A. 

195). 

Without success the District moved the court to modify both 


7(a) and 7(b) so as to correct the error therein contained. The finding 
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requested, which accords with the record, was the following: 
"%* * * Such sales were principally secured, 
negotiated or effected by petitioner or its employees 
within the District of Columbia through the contracts 
entered into in the District by petitioner, and by | 
orders placed with petitioner at petitioner's offices 
in the District by distributors and other persons. " 
(J.A. 240-241). ! 
The import of the Tax Court's findings is that all —_ of 
Star newspapers outside the District constituted sales outside the 
District, including even such items as newspapers mailed to sub- 
scribers and those placed on common carriers for delivery without 
the District. The evidence is contrary to the Tax Court's statements 
in this regard and credits the Star with a factual situation which its 
own witnesses did not suggest. With the possibility of a few unascer- 
tained exceptions, the record shows that. all contracts entered into by 
the Star with its distributors are executed in the District of Columbia 
by its circulation manager, who is its sole officer or employee authorized 
to execute such contracts. The circulation manager testified, and the 
record shows, that all deliveries of newspapers to distributors are 
based upon orders from the distributors received by the Star in the 
District. He testified further that.when they are placed upon trucks 
at the Star's office in the District, newspapers are the property of 
the distributors. (J.A. 38-40, 42, 49, 67-68, 77, 158, 161-162, 


166-167, 187-189). 
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The overturning of the assessments of franchise taxes against 
the Star was based in part upon the court's recitations concerning 
the seturing, negotiating or effecting of sales of Star newspapers 


outside the District. Its findings on this point are a distortion of the 


evidence, and the refusal of the Tax Court to modify such findings to 
accord with the facts was gross error. 

In its 8th finding the Tax Court found as a fact that "During the 
taxable years involved the petitioner's publishing business was carried 
on within and without the District of Columbia." (J.A. 196). This 
the District requested the court to modify and suggested in its stead: 

"During the taxable years involved, petitioner's 

entire net income was derived from its publishing busi- 

ness carried on or engaged in wholly within the Dis- 

trict of Columbia." (J.A. 241). 

The Tax Court refused to make this modification (J.A. 244). The 
‘motion of the District was predicated upon the entire record in this 
case, which, when analyzed, shows that respondent was not, as the 
court found, engaged in business within and without the District, but 
was, in fact, engaged in business solely within the District. The 
action of the Tax Court in this regard was error. 

The District moved the Tax Court to strike in its entirety 
finding of fact 12 (J.A. 241). In that finding the Tax Court stated, 


contrary to the evidence, that the assessments of deficiencies in 
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franchise taxes against the Star were based upon regulations of the 
Commissioners promulgated August 6, 1953, relating to the taxation 

of corporations engaged in the business of making sales of personal 
property when such corporations are engaged in that business both 
within and without the District (J.A. 199, 200). The testimony of 
witnesses for the District, however, and the evidence relating to the 
assessments showed that the deficiency notice sent to the Star contained 
the statement: | 


"It is the view of this office that the entire | 

net income of your company is fairly attributable | 

to trade or business engaged in within the District | 

of Columbia or otherwise from District sources’, 

pursuant to the D. C. Income and Franchise Tax | 

Act of 1947 as amended and the regulations promul- 

gated thereunder as amended August 6, 1953." 

(J. A. 17). i 
In the course of the examination of the Assistant Administrator of the 
Income and Franchise Tax Division, the Tax Court inquired of the 
witness concerning his construction of the regulations and his thoughts 
concerning their application (J.A. 19-22). Although the District moved 
to strike the testimony on the ground that it was the personal expression 
of the witness, the Tax Court refused so to do. (J.A. 19-22). 

Moreover, this witness, when further examined by the judge 
of the Tax Court concerning his mental processes, stated that it was 


the conclusion of the Assessor's Office that the Star was not engaged 
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in business without the District but that, in any event, all of its sales 
were attributable to the District of Columbia under that provision of 
the Commissioner's regulations which refers to sales to customers 
without the District which are fairly attributable to the trade or busi- 
ness of the corporation conducted within the District (J. A. 134-137). 
Thus, the finding of the Court is contrary to the evidence and completely 


omits and ignores the direct testimony of the Assistant Administrator, 


backed by the written notice to the Star at the time of the making of the 
deficiency assessments, that the deficiency assessments were predicated 
upon a conclusion of the District's officers that the Star was not engaged 
in business without the District. That conclusion precluded the Star from 
entitlement to an apportionment of income under the Franchise Tax Act. 
But even if the Star was engaged in business both within and without the 
District, the position of the District was definitely that all of its sales 
were attributable to the District (See letter to the Star in respect of 
deficiency assessments, J.A. 175, 179,. and testimony of Assistant 
Administrator, J.A. 135-136). 

The Tax Court, apparently, completely disregarded all of the 
evidence which established that the District did not, in fact, rely for 
its determinations upon the apportionment provisions of the District's 
regulations. Accordingly, the refusal. of the Tax Court to strike 


finding no. 12 constituted error. 
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Findings of fact 13(b) and 14(b) relate to grounds for the claims 
for refund by the Star filed with the Assessor and denied by him. On 
the ground that these findings were based upon immaterial, incompetent 
or irrevelant evidence and could not be a basis for a decision in this 
case, the District moved the Tax Court to strike the findings (J. A. 
241). The Tax Court .refused to strike them. Apeeciestig, the Tax 
Court found some materiality in findings 13(b) and 14(b) because it 
referred to their contents in its opinion (J.A. 228). This case was 
tried upon a contention by the Star that the deficiency assessments 
against it were invalid and that, in addition it was entitled to a refund 
of part of the basic taxes it had paid. The question involved is simply 
the correctness of that position, and it was error for the Tax Court, 
without other evidence, to rely upon immaterial and irrevelant find- 
ings. : 

The District moved the court to strike finding of fact no. 15 
(J.A. 205), which is a recitation of a letter in 1952 from the then 
Assessor of the District to the attorneys for the Evening Star News- 
paper Company in respect of an alternate formula for computing 
District of Columbia franchise taxes proposed by the Star to the 


District and accepted by the Assegsor. It was admitted over the 
| 


objection of the District (J. A. 137-146). 
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The Tax Court refused to strike that finding and in its opinion 
alluded to it as basis for the statement that apparently neither the 
District nor the Star believed that the regulations of the Commissioners 
could be applied to the ascertainment of the tax liability of the Star 
(J.A. 222-223). Although the letter was admitted in evidence, no- 
where in the record is there any testimony concerning the reasoning 
which motivated either the District or the Star to proceed in the 
manner set forth therein. Moreover, whatever arrangements were 
made in 1952 by the former Assessor and the Star, they are not bind- 
ing on present District officials, should not be followed by them if 
believed erroneous (National Hospital Service Soc. v. Jordan, 76 
U.S. App. D.C. 23, 128 F. 2d 460), and in any event can in this 
case neither increase nor diminish the legal liability of the Star for 
taxes. 

The issue before the Tax Court was the correctness of the 
assessments against the Star, not the correctness of the actions 
of the Star and a representative of the District in 1952. It was 
error for the court both to admit the letter into evidence and to 
use it against the District. 

Included in the District's motion concerning the findings of 


fact was a request for an additional finding to read as follows: 
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"No evidence was introduced to show whether 

petitioner filed any income or franchise tax returns 

With Maryland or Virginia or any other state or local 

taxing jurisdiction for the years 1954 and 1955, or 

whether it paid any such taxes."' (J.A. 243). ! 
The Tax Court did not add the finding despite the fact that a record 
shows that the Star did not introduce evidence indicating the filing of 
any returns with Maryland, Virginia or any other taxing jurisdiction, 


or the payment of any taxes to any jurisdiction other than the District. 





The finding requested by the District on this point was material, and 
refusal of the Tax Court to make it was error. : 

The refusal of the Tax Court to revise its findings, at least 
to the extent that they formed the predicate for its ultimate conclusion 
on the question of respondent's liability for District tax, approaches 
an abuse of the judicial process. It is difficult, and the cases 
uniformly so indicate, for an appellant to overturn the findings of 
fact of a trial judge. Circumstances arise, however, in which the 
resolution of an appeal upon the basis of the findings of a lower court 
will result in manifest injustice and this is one of those cases. 

This Court, in Dollar v. Land, 87 U.S. App. D.C. 24, Si7, 
184 F. 2d 245, cert. den. 340 U.S. 884, has said: ! 

"Upon the subsequent trial the District Court 
held that the Commission had power to take absolute 


title to the stock and that the contract was one of sale 
rather than of pledge. 
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"The rule by which we are guided in our 
examination of the findings of the trial court in 
this case was laid down by the Supreme Court in 
United States v. United States Gypsum Co., where 
the Court said: 'Since judicial review of findings 
of trial courts does not have the statutory or con- 
stitutional limitations on judicial review of findings 
by administrative agencies or by a jury, this Court 
may reverse findings of fact by a trial court where 
‘clearly erroneous’. The practice in equity prior 
to the present Rules of Civil Procedure was that 
the findings of the trial court, when dependent upon 
Oral testimony where the candor and credibility ; 
of the witnesses would best be judged, had great 
weight with the appellate court. The findings were 
never conclusive, however. A finding is ‘clearly 
erroneous’ when although there is evidence to . 
support it, the reviewing court on the entire evidence 
is left with the definite and firm conviction that a 
mistake has been committed.’ 


"The Second Circuit Court of Appeals, dis- 
cussing the Gypsum case, derived the following: 
*Where a trial judge sits without a jury, the rule 
varies with the character of the evidence: (a) If 
he decides a fact issue on written evidence alone, 
we are as able as he to determine credibility, and 
so we may disregard his finding. (b) Where the 
evidence is partly oral and the balance is written 
or deals with undisputed facts, then we may ignore 
the trial judge's finding and substitute our own, (1) 
if the written evidence or some undisputed fact 
renders the credibility of the oral teStimony extrem dy 
doubtful, or (2) if the trial judge's finding must rest 
exclusively on the written evidence or the undisputed 
facts, so that his evaluation of credibility has no 
significance.' 


"In the case at bar the findings of the trial 
judge rested entirely upon documentary evidence or 
undisputed basic facts. We review the case upon that 
basis." 
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| 


Campana Corporation v. Harrison (C.C.A. 7), 114 F. 2d 400, 
405, sets forth a rule applicable in this case. As was stated in Campana: 


"In the application of Federal Rule 52 it is the 
following principle that guides this Court: the reviewing 
court does not review the evidence as an original fact 
finding tribunal; it does not attempt to settle conflicts 
in evidence or to determine questions of credibility. 

In re Duvall, 7 Cir., 103 F. 2d 653, 655; Guilford Const. 
Co. v. Biggs, 4 Cir., 102 F. 2d 46, 47. Of course 
Federal Rule 52 does not require us to accept fact find- 
ings unsupported by the evidence. Nor does this Rule 
require us to respect conclusions of law which do; not rest 
properly on the facts so found. It is certain that the prin- 
ciple giving the above described weight to the trial court's 
findings of fact, does not compel the reviewing court to 
give any specific weight to the trial court's conclusions 

of law, as it yet remains the duty of the appellate court 
to decide whether the correct rule of law has been applied 
to the facts found." | 


A review of the record before the Tax Court unmistakably shows 
that the Tax Court's findings fall within that class of findings which are 
subject to review by an appellate court. [If the District is right that these 
findings are either completely unsupported by the evidence, or if not com- 
pletely unsupported, are at variance with the srerwhaiming weight of the 
oral testimony, orof the documentary evidence, these —— ought not 
to form the basis for either the affirmation or rejection of the Tax Court's 
legal conclusions regarding the liability of the Star for taxes. A com- 
parison of the findings with the record establishes, in the view of coun- 
sel, that the decisions of the Tax Court in this case are. unquestion- 
ably more favorable to the Star than the evidence warrants. 
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ba 


The Tax Court erred in rons trning and applying 
e re tions promulgat e Com- 
missioners under the District of Columbia 
Income and Franchise Tax Act of 1947, as 


amended. SST 

The District of Columbia Tax Court stated in its opinion herein 
that the regulations promulgated by the Commissioners on August 6, 1953 
are invalid and that it would apply the regulations promulgated by the 
Commissioners on March 17, 1953 which defined District sales as sales 
principally secured, negotiated or effected by the taxpayer or his agents 
in the District (J. A. 214-216). As noted by the District in its brief in the 
Smoot case, the regulations of August 6, 1953 were designed to eliminate 
the test of location as the determining element in the ascertainment of 
"District sales". 

This Court, in footnote 1 of its opinion in Smoot Sand and Gravel 
Corporation v. District of Columbia, decided November 26, 1958, 
U.S. App. D.C. __,_- 261 F. 2d 758, observed that the Commissioners' 
Regulations of March 17, 1953 and August 6, 1953: 

"* * * were substantially the same insofar as 

concerns the apportionment formula: cf., as to the 

definition of ‘District sales,’ District of Columbia v. 

Radio Corporation of America, 98 U. S. App. D. C. 

119, 232 F. 2d 376, cert. denied, 352 U. S. 845(1956)." 

In neither the Radio Corporation of America case, nor in the Smoot,case 
has this Court suggested, as does the Tax Court, that the regulations of 
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August 6, 1953, which have been in effect for a period approaching six 
| 


years, are invalid. 


The Tax Court confines itself to a consideration of whether under 


the March 1953 regulations ''sales" made by the Star were principally 


secured, negotiated, or effected within or without the District, whereas 


| 
the regulations of the Commissioners of August 6, 1953 applicable to the 


Star define District sales as meaning: 


''* * * all sales to District customers the income 
from which is fairly attributable to the trade or business 
carried on or engaged in within the District, including| 
solicitation in the District by salesmen or other repre- 
sentatives of the taxpayer, that portion of sales to | 
customers outside the District the income from which is 
fairly attributable to the trade or business carried on | 
in the District, and sales of tangible personal property 
the income from which is from District sources." 
(Section 10-2(d)(1)(a) of the Regulations promulgated 
August 6, 1953). 


Thus, under current District regulations, the Assessor was neither 


required, nor permitted, to exclude from consideration "gales" by the 





Star to distributors operating outside the District when it appeared, as 

it does from the evidence, that the income from those sales was entirely 

attributable to the Star's trade or business carried on by it inthe District. 
The Tax Court's approach to the application of the Commissioners’ 

Regulations to sales of newspapers made by the Star results in the re- 

establishment of a test which the Congress and the Commissioners avoided 


both in the Franchise Tax Act and in the Regulations promulgated by the 


| 
| 
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Commissioners thereunder. Not only do the March 1953 Regulations 


avoid the passage-of-title test as the sole test for determining a District 


sale, but the amplified regulations of August 1953 even more specifically 
reject that test as determinative for purposes of District franchise tax. 
The March 1953 Regulations contain three tests for consideration of a 
sale as a District sale. It may be considered a District sale if it was 
principally secured, negotiated, or effected by the taxpayer or its agents _ 
in the District. Thus, a sale which was principally negotiated or secured 
in the District, but effected outside the District, is a District sale; one 
which was principally secured in the District although effected or'ne- 
gotiated outside the District is a District sale, and one which is prin- 
cipally effected in the District whether or not secured or negotiated 
outside the District is a District sale. 

As noted, the only variant between sales of the Star's newspapers 
to distributors operating in areas outside the District from sales to 
distributors operating within the District was the element of delivery. 

In both cases, the contracts for the sale of those newspapers were enter- | 
ed into by the Star at its District office, the newspapers were manufactur- 
ed in the District, and they were supplied to distributors on the basis of 
orders received in the District. According to the circulation manager 


of the Star, the newspapers were the property of the Maryland and Virginia 
distributors when placed on Star trucks at the Star's plant in the District. 
But aside from the question of passage of title, the Tax Court was ob- — 


viously in error in concluding that sales of the newspapers, even under 
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the regulations preceding those of August 6, 1953, were principally 
secured, negotiated, or effected by the Star or its agents outside the 
District. | 

A sale is the result of a contract. Respondent's — were 

sold on the basis of contracts. The sales resulted from orders placed 
with the Star in the District by distributors acting under formal contracts 
with the Star, made in the District and retained by the Star at its office 
in the District. The record establishes that in each case thers was a 
contract principally secured, negotiated and effected by an agent of the 


Star Newspaper Company, i.e. its circulation manager whose gole office 





is in the District. From the record it is actually impossible to conclude, 
as the Tax Court did, that any of the respondent's sales were principally 
secured, negotiated and effected outside the District of Columbia. Thus, 
under either the August 6, 1953 regulations or the prior regulations, the 
Tax Court, if it was to apply the Commissioners’ Regulations at all, was 
required to find that the District Assessor correctly taxed all of respondent's 
income. | 

One may assume that the Tax Court arrived first at an ultimate con- 
clusion and thenproceedadl to draft findings to support it. The Court was 
at particular pains to find that the contracts between the Star and its dis- 
tributors were principally secured, negotiated and effected outside the 
District by the Star's supervisors (J.A. 227). But this finding completely 


ignores the testimony of the circulation manager that he negotiated the 
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contracts (J.A. 67), and that no contract was entered into between the . 
Star and any distributor until the prospective distributor had ‘been inter- 
viewed by him at the Star's office in the District. Thus, whatever may. | 
have been the preliminary activities leading up to the execution of a 
formal contract, the ultimate authority for the execution of that contract 
rested with the circulation manager who acted within the District 

(J.A. 156-158). 

To arrive at its conclusion the Tax Court was obliged to ignore 
the language of the regulations existing prior to August 6, 1953 which 
defined a District sale as one which was "principally secured, negotiated, 
or effected" by the corporation or its agents in the District. The language 
of this part of the regulations is in the disjunctive -- not in the conjunctive. 
Even if it is assumed, as the Tax Court apparently did, that the contracts 
between the Star and its distributors operating out side the District were 
principally secured and negotiated by supervisors outside the District, 
the District. 

Aside, however, from the formal written contracts, which formed 
the predicate for the sale of newspapers to distributors, each sale of a 
neswpaper to a distributor was, under the regulations existing prior to 
August 6, 1953, "principally secured, negotiated, or effected" in the 


District of Columbia. Uncontradicted testimony established that pro- 
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duction and sale of Star newspapers to distributors was based upon orders 
placed by the distributors with the Star at its office in the District. This 
testimony was given by the circulation manager of the Star, who stated, 
not only that Star distributors are independent contractors, but that, under 
the contracts between them and the Star, the distributors order from the 
Star whatever number of newspapers they require for their operations, 
and that payment therefor is made by the distributors at the Star's office 
(J.A. 39, 43, 69). Records are maintained by the Star of those orders 
as received, both by the day of the order and by the editions of the Star 
purchased (J. A. 43). The orders are either mailed to the Star's office 
in the District or are placed by the distributor orally with the Star at 
its District office (J.A. 71). Occasionally, distributors hand to a truck 
driver a note for transmission to the Star's office setting forth the order 


for newspapers (J.A. 160). When newspapers are placed upon trucks at 


the Star's office in the District for delivery, they become the property of 


the distributor who ordered them (J.A. 162). 

The sum of this evidence permits of no other conclusion than the 
obvious one that sales of Star newspapers to distributors are principally 
secured, negotiated and effected in the District, and not elsewhere. Even 
if the regulations preceding those of August 6, 1953 are applicable herein, 
a conclusion erroneously adopted by the Tax Court, the actual sale of 


respondent's newspapers could not, under any circumstance, be construed 
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to have been "principally secured, negotiated, or effected" at any place 


other than the District of Columbia. 
The District does not agree with the Tax Court that the August 6, 

1953 regulations are invalid, nor has this Court in the Smoot case, supra, 
suggested that they are invalid. The Tax Court was not at liberty to 
disregard the August 6, 1953 regulations but, in any event, it was not at 
liberty to disregard both the August and the March regulations. The 
August regulations, in accordance with numerous Supreme Court decisions, 
as cited by this Court in its Smoot opinion, and as set forth below, are 
valid regulations. Norton v. Departmentof Revenue of Illinois, 340 U. S. 
334 71S. Ct. 37, 95 L. Ed. 517, International Harvester Co. v. Depart- 
ment of Treasury, 322 U. S. 340, 64S. Ct. 1019, 88 L. Ed. 1313, De- 

artment of Treas of Indiana v. Wood Preserving Corporation, 313 
U. S. 62, 85 L. Ed. 1098, 61S. Ct. 885, Hump Hairpin Mfg. Co. v. 
Emmerson, 258 U. S. 290, 42S. Ct. 305, 66 L. Ed. 622, Ford Motor Co. 
v. Beauchamp, 308 U. S. 331, 60S. Ct. 273, 84 L. Ed. 304, reh. den. 
308 U. S. 640, 60S. Ct. 385, 84 L. Ed. 531, International Harvester Co. 
v. Evatt, 329U. S. 416, 67S. Ct. 444, 91 L. Ed. 390, reh. den. 329 U. S. 
8.4 67S. Ct. 628, 91 L. Ed. 706, Nichol v. Ames, 173 U. S. 509, 43 L. 
Ed. 786, 19S. Ct. 522. 
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The Tax Court erred in concluding 
that respondent's publishing business 
was carried on within and without the 
District of Columbia and that respondent 
was entitled to an apportionment of its 
income for franchise tax purposes. 
| 


The eighth finding of fact states: | 
"8. During the taxable years involved the : 

petitioner's publishing business was carried on with- 

in and without the District of Columbia."" (J.A. 196) 5 


In its opinion in these cases, the Tax Court said, in part: 


"The petitioner publishes two newspapers, 'The 
Evening Star' and'the Sunday Star'. The former has 
several issues or editions throughout the week-days. 
The latter has but one edition on Sundays. The office 
and principal place of business is in the Evening Star 
Building, Washington, D. C., where it prints all of 
the Evening Star and the greater portion of the Sunday 
Star, and assembles both papers. | 


| 
"The business of publishing the two newspapers 

during the taxable years consisted of many activities, 
including the editing, the manufacturing and, to some 
extent, the assembling of a product known as 'the | 
edition' issued several times each week-day and once 
on Sunday, the gathering of news by its reportorial 
staff and news agencies, the solicitation and procurement 
of the sale of advertising services or 'space’, the | 
delivery and sale of the editions as finished products, 
the receipt of money for the displaying or publishing 
of advertising material in the papers and from the sale 
of the editions. Some of the activities were carried on 
entirely within, and some within and without the Dis- 
trict of Columbia. (J.A. 208) | 

| 


5 In its motion to revise the Tax Courts’ findings, the District made 
specific objection to finding of fact 8 (J.A. 241). 
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"The locale of the several elements or activities 
of the petitioner's publishing business was as follows: 


All of the general management and editing was done 

in the District of Columbia. That was true as to the 
manufacture or assembling, and as to the printing 

of the newspapers, with the exception of three supple- 
ments to the Sunday Star. News was gathered by its 
reportorial staff within and without the District, and 
outside the District by press associations of which it 
was a member. Most of the advertising business was 
procured within, with a lesser amount procured without 
the District. The sale of the various editions of the . 
petitioner's newspapers took place, and were principally 
secured, negotiated or effected by its agents as follows: 
-for the year 1954, 78.127 per centum within, and 
21.873 per centum without the District; and for the year 
1955, 74.6 per centum within, and 25.4 per centum 
without the District. The locale of the service of 
carrying or displaying advertisements and advertising 
material is not shown in the record, except that in all 
likelihood it was where the newspapers were sold or 
distributed. 


"The District of Columbia Income and Franchise 
Tax Act of 1947, particularly Section 2 of Title VI 
thereof, imposes a franchise tax on corporations (a) 
"For the privilege of carrying on or engaging in any 
trade or business within the District', and (b) for the 
privilege 'of receiving income from sources within 
the District’. It will be seen that the petitioner during © 
the taxable years carried on or engaged in business 
within and without the District, namely, publishing 
business, and received other income from sources 
within the District, namely, from real property and 
securities.’ (J.A. 211-212). 


It was the position of the Assessor of the District in making the 
assessment of franchise taxes against the Star, and the position of the 


District before the Tax Court, as it is before this Court that, contrary 





to the statements of the Tax Court, the Evening Star Newspaper Company 
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igs engaged in business solely within the District of Columbia. This 
Court observed in its recent decision in Smoot Sand and Gravel 
Corporation v. District of Columbia, supra, that it considered of 
significance the fact that although Smoot Sand and Gravel Corporation 
contended that it was engaged in business outside the District in the 
States of Maryland and Virginia, it had incurred no tax liability in 
those jurisdictions. As this Court said in rejecting the contentions 
of Smoot that the District had allocated to itself tax values beyond its 
jurisdiction, "the view that it has done so seems greatly weakened by 
the fact that the petitioner has never been required to pay any income 
or franchise taxes to the States of Maryland or Virginia". r the 
Evening Star Newspaper Company is successful in these cases it will 
have accomplished the District tax diminution which Smoot properly 
failed to achieve. : 

The sworn corporation franchise tax return filed with the 
District by the Star for the calendar years 1954 and 1955 each contain 
a schedule denominated "Schedule A - Reconciliation of Net Income 
Reported in Federal and District of Columbia Returns. " In completing 
Schedule A of its returns for the years 1954 and 1955 (Page 3 of 


Petitioner's Exhibits Nos. lb and 2a) respondent stated: 
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The Evening Star Newspaper Company Corporation 
Franchise Tax Return for the Calendar Year 1954 


Pom 3 















Net income before net operating joes deduction 
(Item 33, page 1 of Federal return) -.......--.- H 27, page 1 of District of Columbia return) -.--- a 


Deduct net gain (or add net loss) (Item 13(a), Non-taxable income and additional deductions: 


13(b) and/or 13(c), page 1 of Federal return) . | 8. Net income apportioned or allocated outside 
1. Item 32 minus (or plus) Item 13, page 1 of the District of Columbia (Item 27, col. 1, 
Federal return ae ba ris a eae leas item 27, col. 3, page 1) --.-.-..--..--.-] -..72-22&? 
Unellowable deductions and additional income: :  ‘Raterast a certain obligations ef the Daitad 
3. Gains from sales or exchanges of assets, other | States, etc. (Item 10, page 1 of Federal re~ 
than capita} (from Sched. D-1) -.--.------J ------------- turn) .-----------------e--e------------ 27 
3. State income taxes -........---------- quseena ie weun er eases | Lowes from sales or exchanges of assets, other 
4. District of Columbia income taxes; and Fran- than capital (from Sched. D1) .........-.J.-.-.----___-. 
ieee | } 11, Nan-taxuble dividends (from Schedule E)...J .. 7762267] 
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The Evening Star Newspaper Company Corporation 
Franchise Tax Return for the Calendar Year 1955 


. 


Pass 3 
Schedule A-—RECONCILIATION OF NET INCOME REPORTED IN FEDERAL AND DISTRICT OF COLUMBIA RETURNS 
7. Net taxable income reported (column 3, item b 
27, page 1 of District of Columbia return) ...3239%470_ 
Non-taxable income and additional] deductions: 


Net income before net operating joan deduction 
and special deductions (Item 32, page 3 of 'Fed- 
CESS PRUER) ecicccccsseccccucccwsessccecy a if 4,491,585 

Deduct net gain (or add net loss) (Item 13(a), 
13(b) and/or 13(c), page 2 of Federal return) --. 


Net income apportioned or allocated outside 


the District of Columbia (Item 27, col. 1, 


1. a2 33 minus (or plus) Item 13, page 2 of leas item 27, col. 3, page 1) ----..------.--- ___..-248,100_ 
Unllombiidedtinsdaiitnalacn: | # # — Interest on certain obligations of the United 
5. ‘Gale Geen wiles co cad oP amine. 6th States, etc. (Item 10, page 1 of Federal re- 33 L62 
SR eS a TS (MT lcs eee manent aaron 
3. State income taxes _..................._-----]----------- ; Losses from sales or exchanges of assets, other 
than capital (from Sched. D-1) .......-. tl vauccitions 1,875. 


4. District of Columbia income tuxes: and Fran- 433 636 
chise Taxes imposed by D. C. Revenue Act 140,627 .  None-taxable dividends (from Schedule E).-..] ....--2-72-222.. 
. 


of 1947, as amended ------- 28... ont lo i said eabliRicndl dl 
a 
5. Other wraiionnite deductions and additional neaticcomginenteriirs = 

(a) eicucdiskndcc _ Se Ree eT | | ET ee TER | QB). Scceiweseetacscssceecwccesesecowscwss |coscuccccewcene <<< 
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(Gg) ncnececececececeausecenecncsumeccnnceedmmmmmepemeeen ED Snr titrns ce sinnmeseetemcecee nto nsnaan temas 





6. Total (Lines 1 to $) .......--- ..-.-. -.-.- 
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Thus, the uncontradicted evidence in this case shows that the 
Star has not paid income taxes to any State notwithstanding that it 
claims, and the Tax Court found, that it was engaged in business out- 
side the District of Columbia. § | 

The principle is well established that there is a presumption 
of the validity of the actions of administrative officers in the enforce- 
ment of those provisions of law which their duties require them to 
administer. There is an equally well established principle that persons 
comply with the law. United States v. Crusell, 14 Wall. (31 U.S.) 1, 
20 L. Ed. 821; United States v. State of Washington (C. Cc. A. 9), 
223 F. 2d 8ll, 816, Hutzler Bros. Co. v. Remington pateian Book Co., 
184 Md. 327, 40 A. 2d 823 (See also 31 C.J.S., Evidence, §134). This 


Court can judicially notice that both Maryland and Virginia impose 


income taxes upon foreign corporations engaging in business within 


those states. ! 

Section 13-211 of Michie's 1950 Code of Virginia requires every 
foreign corporation, before doing business in Virginia, to obtain a 
certificate of authority to transact business in that State, for which a 


fee is provided by Section 58-444 thereof. Section 58-128 of that Code 


| 


6 Paragraph 4b of the Star's petitions and paragraph 5(c) of the 
amendment to its petitions in the Tax Court alleged that it was 
engaged in business within and without the District (J.;A. 1, 7-9). 
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provides for the payment by corporations foreign and domestic doing 
business in Virginia of a tax upon their entire net income derived 
from business done, property located or sources in Virginia. The 
rate of tax, by Section 58-130 is 5 per centum upon the net income. 

The State of Maryland has similar requirements. By Section 
86, Article 23, Flack's Annotated Code of Maryland, all foreign 
corporations doing business in Maryland are required to maintain 


a registered agent and a mailing address in the state and to register 


with the State Tax Commission. Section 291 of Article 81 of that 
Code provides for the filing of-a return by corporations both foreign 
and domestic having income subject to tax as specified in Section 

312 of Article 81 of the Code. Section 312 specifically provides 

for the taxation of the income of a corporation reasonably attributable 
to the trade or business of that corporation carried on within Mary- 
land. 

It may be assumed that the officials of the States of Mary- 
land and Virginia charged with the administration of the taxing 
statutes of those jurisdictions have concluded that the Star carries 
on no activities within their respective jurisdictions which subject 
it to tax liability, and it may be assum ed further that the Star has 
concluded, consistently with the action of the State officials, that 
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it is not required to pay to those States any income taxes. ‘Notwith- 
standing the significance of these facts, as set forth in the corpora- 
tion franchise tax returns filed by respondent with the District for the 
? calendar years 1954 and 1955, and notwithstanding the evidence adduced 
before the Tax Court negating a conclusion that the Star is engaged in 
| business without the District, the Tax Court found to the contrary and 
ordered a substantial refund to the Star of taxes paid by it to the Dis- * 


trict. | 

“ In accordance with the District of Columbia Income’ and Fran- 
chise Tax Act of 1947, as amended, the Star is entitled to an appor- 

: tionment of its income for District franchise tax purposes bay if it 
should appear that part of the net income of the corporation was 
derived as a consequence of business carried on without the District 

id (Section 2, Title X, District of Columbia Income and Franchise Tax 

Act of 1947, as amended). In the absence of multistate a 
activities sufficient to subject a corporation to the jurisdiction of a 
political area outside the District, the statute requires that the 

ig entire net income of the corporation shall be allocated to the Dis- 

€ trict. The words of the statute are: | 


"The entire net income of any corporation or 
unincorporated business, derived from any trade or 
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business carried on or engaged in wholly within 
the District shall, for the purposes of this article, 
be deemed to be from sources within the District, 
and shall, along with other income from sources 


within the District, be allocated to the District. 
eT, 


Section 4(h) of Title I of the District of Columbia Income and 
Franchise Tax Act provides as follows: 


"(h) The words 'trade or business’ include 
the engaging in or carrying on of any trade, busi- 
ness, profession, vocation or calling or commercial 
activity in the District of Columbia; and include the 
performance of the functions of a public office: 
Provided, however, That the words 'trade or busi- 
ness’ shall not include, for the purposes of this 
article-- 


(1) Sales of tangible personal property 
whereby title to such property passes within or 
without the District, by a corporation or unincor- 
porated business which does not physically have 
or maintain an office, warehouse, or other place 
of business in the District, and which has no officer, 
agent, or representative having an office or other 
place of business in the District, during the taxable 
year; or 


(2) Sales of tangible personal property by 
a corporation or unincorporated business which does 
not maintain an office or other place of business in 
the District and which has no office, agent, or 
representative in the District except for the sole 
purpose of doing business with the United States, 
but such corporations and unincorporated busi- 
nesses shall be subject to the licensing provisions 
in title XIV of this article. 


“For purposes of this proviso, the words 
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‘agent’ or ‘representative’ shall not include — 
independent broker engaged independently in — 
regularly soliciting orders in the Districtfor | 
sellers and who holds himself out as such." 


The definition of the words "trade or business", as contained in 
Section 4(h) of the Franchise Tax Act, is applicable to every other 
provision of the statute in which those words appear. Thus, it is 
applicable to Section 1 of Title X of the Act wherein it - stated 


that. it is the purpose of the Act to impose: : 
(2) a franchise tax upon every corporation 
and unincorporated business for the privilege of 
carrying on or engaging in any trade or business 
within the District * * *." | 


It is applicable also to that ‘part of Section 2 of Title x which pro- 


vides for the allocation and apportionment of income far District 


tax purposes, and states: 


"* * * If the trade or business of any — 
corporation or unincorporated business is carried 
on or engaged in both within and without the District, 
the net income derived therefrom shall, for the pur- 
poses of this article, be deemed to be income from 
sources within and without the District. Where the 
net income of a corporation or unincorporated busi- 
ness is derived from sources both within and without 
the District, the portion thereof subject to tax under 
this article shall be determined under regulation or 
regulations prescribed by the Commissioners. ,* * *". 


It is applicable further to that provision of Section 2 of Title X 
which requires that: | 
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"The entire net income of any corpar ation 
or unincorporated business, derived from any trade 
or business carried on or engaged in wholly within 
the District shall, for the purposes of this article, 
be deemed to be from sources within the District, 
and shall, along with other income from sources 


within the District, be allocated to the District. 
oe wT, 


It was the sense of the Congress in enacting the District of 


Columbia Franchise Tax Act that something more than the mere 


solicitation of business or the delivery or sale of personal property 


should be required before a corporation engaged in those activities 
within the District should be subjected to a corporation franchise tax. 
As the Committee on the District of Columbia in House Report 1792, 
80th Congress, 2d Session, accompanying S. 2409, said in respect 
of the amendments proposed by S. 2409 which ultimately became law, 
it was the purpose of that bill to "clarify the language and intent in 
the District of Columbia Income and Franchise Tax Act of 1947, in 
order that the tax so provided be not imposed on corporations and 
unincorporated businesses which do not maintain places of business 
or representatives in the District of Columbia, * * *"". The result 
of S. 2409, consistent with the intention of the Congress, was to 
limit corporate franchise tax liability in respect of sales of personal 
property to those corporations having an office, warehouse, or 


other place of business in the District. Equally consistent with 
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the intention of the Congress is a conclusion that corporations shall 
not be considered as engaged in business without the District of 
Columbia when those corporations do not, in the case of the sale 
of personal property, maintain outside the District any office, ware- 
house, or other place of business for the conduct of their "trade or 
business". The application of any other standard to a District 
corporation which contends that it is exempt, either in whole or 
in part, from District franchise taxes on the ground that it is engaged 
in a trade or business without the District will result in an incon- 





sistent and self-defeating application of the District's tax law. 
The Evening Star Newspaper Company has no office, ware- 

house or other place of business of any kind at any place in the United 

States except the office and plant occupied by it at 11th and Pennsyl- 

vania Avenue, N. W. in the District of Columbia (J.A. 28-30, 62). 

Its activities in the States of Maryland and Virginia consist solely 

in the gathering of news by its reportorial staff, the solicitation 

of advertising by telephone and by direct contact, and the delivery 


of newspapers to independent contractors known as distributors. 7 


7 The Supreme Court, in Western Live Stock‘ v. Bureau of Revemie, 
303 U.S. 250, 258, 82 L. Ed. 823, 58 S. Ct. Ss sa 
“the business of preparing, printing and publishing magazine ad- 
vertising is peculiarly local and distinct from its circulation whether 
or not that circulation be interstate commerce." The Star carries 
on all of these activities in the District. Cf. New Yorker Magazine v. 
Gerosa, 2 A.D. (2d) 600, 157 N. Y.S. (2d) <s.  O 
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Even if it be assumed, and the facts are to the contrary, that the 
Evening Star "sells" newspapers in Maryland and Virginia, the 
application to the activities of the Star outside the District of the 
definition of the words "trade or business" as contained in the 
District's Franchise Tax Act forecloses a conclusion that, for 
purposes of District tax, the Star is engaged in a trade or busi- 
ness in Maryland or Virginia in respect of the sale of personal 
property. 

Aside, however, from the definition of the words "trade 
or business" in the District's statute, the activities of the Star 
outside the District of Columbia do not, in accord with numerous 
court decisions involving newspapers, constitute "doing busi- 
ness", 

The Circuit Court of Appeals for the Fourth Circuit in 
Cannon v. Time,’ Inc., 115 F. 2d 423, concluded that Time, Inc. 
was not, upon facts substantially equivalent to those involved in 
this case, doing business within the State of Virginia so as to 
subject the company to service of process, relying in part for 
its decision upon the decision of this Court in Whitaker v. 
MacFadden Publications, Inc., 70 App. D.C. 165, 105 F. 2d 44. 
In an opinion written by Circuit Judge Parker, the Circuit Court 


& 
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of Appeals in the Time case concluded that distribution of magazines 


by Time, Inc. to independent distributors in Virginia, as well as the 
obtaining by independent contractors of subscriptions to the magazines 
published by Time, which subscriptions were ultimately accepted by 
the publishing company, did not constitute "doing business" within 

the State of Virginia. In speaking of subscriptions to Time magazine, 
the Court of Appeals said: (p. 425) | 


'™* * * If such transactions constitute a, doing’ 
of business within the state, then all magazines which 
accept subscriptions through the so-called subscription 
agencies which send around traveling representatives 
are doing business in every state in the Union." 


Moreover, as the court observed, ; 

"Even if the News Company [independent con- 
tractor obtaining subscriptions] be considered the agent 
of defendants in accepting and collecting for subscriptions, 
it does not follow that the defendant should be held pre- 
sent and doing business within the state. Mere solicita- 
tion of business by an agent does not constitute such a 
doing of business as to subject a foreign corporation to 
the local jurisdiction; and the situation is not changed 
by the fact that the agent may collect some money ‘3 
connection with the business solicited. " 


Whitaker v. MacFadden Publications, Inc., supra, upon 
which the Fourth Circuit relied in Cannon v. Time, Inc., supra, 
determined that MacFadden was not liable to service of process 
in the District since it was not doing business in the District 
merely because it sold and shipped magazines to, and collected 
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payment from, a corporation engaged in the business of reselling 
those magazines in the District to retailers and street vendors.. 
This Court concluded also that the fact that MacFadden employed 
five persons within the District to supervise and promote sales of 
MacFadden's magazines among street vendors in the District did 
not effect amenability of MacFadden to service of process, noting 
that MacFadden had no place of business in the District although 
MacFadden employees in the District were furnished with an 
office and telephone by the distributor. of MacFadden's publications. 

In Item Co., Ltd. v. Shipp, 140 Miss. 699, 106 So. 437, 
the Supreme Court of Mississippi declined to hold that a newspaper 
company was engaged in business in the State of Mississippi where 
it appeared that the company had entered into a contract substantially 
equivalent to the contracts between the Star and its distributors, 
with one Shipp as'a dealer in Mississippi in newspapers published 
by the Item Company, and where, in addition, it appeared in the 
language of the court: 

"The Item Company, Limited, is a foreign 

corporation domiciled at New Orleans, La., and had 

not filed its charter of incorporation or a certificate 

thereof in the office of the secretary of state and paid 

the fees required by the statute of this state above 

mentioned. A. W. Case, as managing agent of the 

appellant, the Item Company, Limited, secured 


agents, established agencies, and arranged with news 
stands in this state for the sale of New Orleans 
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| 


Item; tried to meet the competition in and about the 
sale of his paper; sometimes altered the price, _ 
sometimes paid a bonus to the agent who sold the | 
paper; tried to look after the collections and settle- 
ments when disputes arose; sometimes sold and | 
delivered papers to customers for the company. 
Checks were drawn in favor of the company on 
banks in Hattiesburg, Miss., and collected by the 
New Orleans Item. Papers were shipped with 
carriage charges prepaid to Hattiesburg, and 
Shipp, one of the defendants, sold and delivered 
the papers, collecting thereon monthly, sometimes 
selling extra copies." (106 So. 438-439) 


Applicable also to this case is Lauricella v. Evening eee Pub. Co., 
15 F. Supp. 671, in which the District Court for the Eastern District 
of New York concluded that the publishing company, a New Jersey 
corporation, was not doing business in the State of New York so as 

to subject it to the service of process. It appeared in this case that 


the company employed an advertising salesman or solicitor who 


occupied offices in New York City, and whose duties involved the 


supervision of a staff of advertising salesmen or solicitors who 
solicited orders for display advertising from advertisers in New 
York City. Orders solicited by these persons were subject to 
approval by the advertising manager of the publi shing company 

in New Jersey. The company’s newspapers were sold at retail by 
individual distributors and all deliveries of newspapers were maae 


from the company's offices in New York. On this state of facts, 
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the district court concluded that, notwithstanding the office in 
New York City, the company could not be held amenable to 


service of process in New York. 


The Supreme Court of North Carolina in Putnam v. 


Triangle Publications, Inc., 245 N.C. 432, 96 S.E 2d 445, con- 
cluded that Triangle was not amenable to service of process in 
North Carolina where it appeared that the company sold its publica- 
tions to independent dealers in North ‘Carolina delivering its maga- 
zines to the dealers by common carrier and where the company 
employed sales promotion representatives who, from time totime, 
travelled in North Carolina for the purpose of promoting sales to 
news dealers and television dealers for the purpose of increasing 
circulation of the company’s periodicals. The court noted that 

the company did not maintain any office, publishing house or place 
of business in North Carolina; that it was not listed in any telephone 
directory or other type of directory in the state and that it did not 
have any regularly employed person or agent in the State. On 
these facts, the court concluded that the company was not engaged 
in business in the State of North Carolina so as to subject it to 

the service of process. It is notable that the Supreme Court of 
North Carolina, in support of its conclusion in favor of the company, 
referred to the decision of this Court in Whitaker v. MacFadden, 
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supra. It was the view also of the Supreme Court of North 
Carolina that International Shoe Co. v. State of Washington, 
7" 326 U.S. 310, 66S. Ct. 154, 90 L. Ed. 95, 161 A: L.R. 1057, 
although introducing a change in the concept of what will constitute 
- "doing business ", did not render the decision in ‘Whitaker v. 
MacFadden, inapplicable. | 
m Another case relying upon Whitaker v. MacFadden, is 
Schmidt v. Esquire, Inc., 210 F. 2d 908 (C.C.A. 1, 1954), 
in which the Court of Appeals held that corporations could not be 
subjected to service of process based upon solicitation of business 
¢ in the State of Indiana. | 
Applicable also is the decision of the Supreme Court of 
the United States in Miller Bros. Co. v. State of Maryland, 347 
U.S. 340, 748. Ct. 535, 98 L. Ed. 744, in which the Court held 
that the State of Maryland was without authority to impose upon 
Miller Bros. the duty of collecting and remitting sales and use 
a taxes where it appeared that Miller Bros., a corporation located 
in Delaware, solicited by newspaper and radio advertising with 
= Delaware papers and radio stations sales of its merchandise and 
where it appeared further that these advertisements were known 
to reach Maryland customers, who, in fact, purchased merchandise 


from Miller Bros.' store in Delaware. Deliveries of the merchandise 








70 


so purchased by Maryland customers were made, not only by common 
carrier, but by vehicles belonging to Miller Bros. which operated in 
Maryland. From the decision in this case, it would appear that de- 
livery of Star newspapers in Star trucks to its independent distribu- 
tors in Maryland and Virginia could not constitute doing business 


in those states for, as the Supreme Court said in Miller Bros: 


'® * * We do not understand the State to 
contend that it could lay a use tax upon mere 
possession of goods in transit by a carrier or 
vendor upon entering the State, nor do we see 
how such a tax could be consistent with the 
Commerce Clause." (347 U.S. at 344) 


As pointed out hereinbefore, every sale of a newspaper by the 
Star to a distributor is dependent upon a formal contract entered into 
by the Star at its office in the District of Columbia where the Star 
itself retains the contracts. And as was testified by the Star's 
circulation manager who executes the contracts on its behalf : dis- 
tributor's newspapers are the property of the distributors when 
they are placed upon Star trucks for delivery. Delivery of the 
papers is therefore merely incidental to the sale which, in fact, 
is made in the District. Even if this were not the case, the mere 
passage of title to the Star's newspapers in an inter-state transaction 
would not, under the decisions of the courts, cause the Star to be 


engaged in business in the jurisdiction of delivery. 
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The District of Columbia Tax Court relied upon Acton v. 


Washington Times Co., decided by the District Court of Maryland 
in 1934, 9 F. Supp. 74, for its conclusion that the Star is engaged 
in business without the District. This case is distinguishable 
upon its facts from those developed herein by witnesses for the 





Star. In Acton it appeared that at six different locations in Mary- 
land the Washington Times Company rented stores or branch 
stations from which it delivered its newspapers to its distributors. 
In addition, the distributors were paid a weekly salary by the 
Washington Times Company and they had charge of the entire 
distribution of papers to the ultimate individual subscribers. The 
distributors were accountable directly to the Washington Times 
Company at its main office in Washington. Moreover, the Wash- 
ington Times Company displayed advertising signs on storerooms 
which it rented in Maryland. It is true that the District Court 
inferentially, if not directly, held that the gathering of news 
constitutes engaging in business but that conclusion in the Acton 
case was specifically rejected by this Court in Layne v. ‘Tribune 
Co., 63 App. D.C. 213, 71 F. 2d 228, cert. den. 293 vU. S. 572, 
55S. Ct. 83, 79 L. Ed. 670. As this Court said in the Layne case: 





"Tt has never been held that the mere collection 
of news in Washington and their transmission to a paper 
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published outside of the District of Columbia con- 

stituted doing business in the District within the 

terms of the statute. * * *'', 
The conclusions of this Court in Layne were accepted by the 
Supreme Court of Mississippi in Lee v. Memphis Pub. Co., 195 
Miss. 264, 14 So. 2d 351, in which that court referred to the 
decision of the District Court of Maryland in the Acton case and 
declined to follow it, preferring to rely on Layne v. Tribune Co., 
supra. 

Locally, the United States District Court for the District 
of Columbia, in a decision by Judge Pine in Bilbrey v. Chicago. 
Daily News, 57 F. Supp. 579, declined to find that an Dlinois 
newspaper publishing corporation was "doing business" within the 
District notwithstanding that the company maintained an office in 
Washington with a Washington correspondent in charge of that 
office, holding that this Court's decisions in Neely v. Philadelphia 
Inquirer Co., 61 App. D.C. 334, 62 F. 2d 873 and Layne v. Tribune 
Co., supra, as well as Whitaker v. MacFadden Publication Co. supra, 
were controlling and that these decisions were not overruled by Frene 
v. Louisville Cement Co., 77 U.S. App. D.C. 129, 134 F. 2d 511, 
146 A.L.R. 926. 

This Court in Neely v. Philadelphia Inquirer Co., supra, con- 


cluded that the newspaper company, which published a newspaper in 
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Philadelphia, and which had been served with process in the District, 
was not amenable to that process since the fact that the company 
employed a Washington correspondent who occupied offices in the 
National Press Building did not place the company in the, position of 
“doing business" in the District. Analogous to decisions of this 
Court involving newspaper companies is Fehlhaber Pile Co. v. 
Tennessee Valley Authority, 81 U.S. App. D.C. 124, 155 F. 2d 
864, in which this Court concluded that the Authority was not doing 
business in the District although it maintained an office in the Dis- 
trict with a staff of employees who were concerned with the obtaining 
of information on behalf of the Authority, the circulation of informa- 
tion to public officials and the public, the arranging of meetings between 
the Authority and Government offices and agencies, and the providing 
of space and office service for officials of the Authority on business 
in Washington. See also Mueller Brass Co. v. Alexander Milburn 
Co., 80 U.S. App. D.C. 274, 152 F. 2d 142, Green v. Chicago, 
Burlington &Quincy R. Co., 205 U.S. 530, 27S. Ct. 595, 51 ‘L. Ed. 
916. : 

A consideration of the numerous decisions of this Court and 
of other courts relating to “doing business" by newspaper and 
magazine publishing companies establishes that a newspaper company 
may maintain offices and employees for the purpose of the gathering 


| 
| 


! 
| 
| 
' 


74 


of news without constituting such activities the "doing of business". 


These cases are authority also for the proposition that solicitation 
of business does not constitute doing business, and it seems well 
decided that the mere delivery of merchandise in trucks of the 
seller from one jurisdiction to another on the basis of orders for 
such merchandise filled at the seller's place of business will not . 
constitute "doing business". The activities of the Star outside 
the District of Columbia are substantially limited to the gathering 
of news, the solicitation of advertising and the delivery of newspapers 
sold by it in Washington. None of these activities, nor all of them, 
constitute “doing business" outside the District and, it appears, 
with the exception of the District Tax Court, that neither the Star 
nor the States of Maryland or Virginia have concluded otherwise. 
Nevertheless, the Tax Court reached a conclusion that the Star 
was doing business outside the District of Columbia in a manner 
somewhat similar to that rejected by the Supreme Court of 
Mississippi in Lee v. Memphis Pub. Co., supra, when it said: 
(p. 355): 
"Perfect candor constrains us to say that one’s 
first reaction is adverse to the contention that the 
Commercial Appeal, with a daily‘ circulation of ap- 


proximately forty thousand copies of its papers in 
this State, is not doing business here, but after an 
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examination of the reported cases and a con- 
sideration of the legal principles involved, we 
must hold that such contention is well taken, 
and that the defendant is not amenable to the . 
service of process in this State; and that it 
would violate due process of law contrary to 
Section 1 of Article XIV of the Constitution 

of the United States to subject it to the juris- 
diction of our courts unless its business here 
is of such nature and character as to warrant 
the inference that it has subjected itself to the 
local jurisdiction and is present within the 
State through duly authorized officers or agents 
within the sense of doing business as defined by 
the decisions in the Federal Supreme Court 

in its application of that constitutional provision. 


Neither the decisions of the courts on this subject, nor a! Dis- 
trict of Columbia Income and Franchise Tax Act, requires 


or suggests the rejection which the Tax Court made of the Dis- 
trict's contentions that the Star was and is engaged in business, 


for purposes of District franchise tax, solely within the District 


of Columbia. 
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IV 


The Tax Court erred in holding that re- 
“spondent made sales outside the Dis- 
trict and, in any event, in ignoring 
fhe Commissioners’ Regulations —__ 
pertaining to "District sales”. 


pe es". 





The District of Columbia Tax-Court, in its finding of fact 
no. 3, said (J.A. 190-192): 


"3(a) During the taxable years delivery to dis- 
tributors situated in the District of Columbia were made 
at the loading platform located at the petitioner's place 
of business and by trucks belonging to the petitioner. 


"(b) Deliveries to distributors in nearby Mary- 
land and Virginia were made by the petitioner's trucks 
in the manner following: (1) by the petitioner's trucks, 
operated by employees of the petitioner, with delivery 
at points outside the District, and (2) by the petitioner's 
trucks, loaned by it to the Maryland and Virginia dis- 
tributors, and driven by the distributors or their em- 
ployees, with delivery to the trucks at the loading 
platform in the District. 


"(c) The delivery outside the District by trucks 
operated by the petitioner's employees were recorded 
on the records of the petitioner as deliveries without 
the District, and will be hereinafter described as ‘sale 
of newspapers to distributors and customers located 
outside the District of Columbia and delivered outside 
the District of Columbia.' (See Findings 7(a) and 7(b)). 
The deliveries made in petitioner's trucks loaned to, 
and operated by the Maryland and Virginia distributors 
are recorded in the records of the petitioner as District 
of Columbia deliveries and sales, and will be so con- 
sidered by the Court in making findings and in disposing 
of the questions here involved. The record does not 
disclose the amount of gross receipts from the sale 
of newspapers where delivery was made in trucks 
loaned to, and operated by the Maryland and Virginia 
distributors. The gross receipts from sales where 
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the papers were delivered without the District by 

trucks owned and operated by the petitioner are — 

shown in Findings 7(a) and 7(b) hereof. | 

"(d) Delivery to points without the District, 

other than in nearby Maryland and Virginia, were 

made by mail and common carriers, such as rail~ 

roads, buses, baggage, air freight, air express | 

and, in some instances, in the petitioner's trucks. " 

It should be noted that, except for the statement in paragraph 
(c) of the above quoted finding, wherein the court said that it would 
describe deliveries of newspapers in Star trucks to Maryland and 
Virginia as "'sales of newspapers to distributors and customers 
located outside the District of Columbia and delivered outside the 
District of Columbia.’ the Tax Court did not, in its findings 
or otherwise, state that any of the sales of newspapers actually 

| 

took place outside the District of Columbia. As set forth in 
Argument I, the District moved the court to revise finding number 
3 and to add thereto a statement that, when they were placed upon 
Star trucks at its loading platform in the District of Columbia, news- 
papers sold to distributors became the property of the distributor 
who ordered them (J. A. 238). This motion was denied despite the 
evidence of respondent's officers and employees, by direct testi- 
mony as well as by necessary inferences, that the Star was not 
engaged in making sales of newspapers outside the District and 


that, infact, its operation is designed to avoid any such result. 
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The Uniform Sales Act is in effect in the District and is a 


part of Title 28 of the District of Columbia Code of 1951, as amended. 
Section 28-1101 of the Code provides: 


"(1) A contract to sell goods is a contract whereby 
the seller agrees to transfer the property in goods to the 
buyer for a consideration called the 'price’. 


(2) A sale of goods is an agreement whereby the 
seller transfers the property in goods to the buyer for a 
consideration called the 'price’. 


Section 28-1105 of the Code provides: 


(1) The goods which form the subject of a con- 
tract to sell may be either existing goods, owned or 
possessed by the seller, or goods to be manufactured 
or acquired by the seller after the making of the con- 
tract to sell, in chapters 11-16 of this title called future 
goods. ‘ 


Section 28-1203 provides, in part: 


"Unless a different intention appears, the following 
are rules for ascertaining the intention of the parties as 
to the time at which the property in the goods is to pass to 
the buyer: 


"Rule 1. Where there is an unconditional con- 
tract to sell specific goods, in a deliverable state, the 
property in the goods passes to the buyer when the con- 
tract is made and it is immaterial whether the time of 
payment, or the time of delivery, or both, be postponed. 

% + * 


"Rule 4. (1) Where there is a contract to sell un- 
ascertained or future goods by description, and goods 
of that description and in a deliverable state are uncon- 
ditionally appropriated to the contract, either by the 
seller with the assent of the buyer, or by the buyer 
with the assent of the seller, the property in the goods 


¥ 
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thereupon passes to the buyer. Such assent may be 
expressed or implied, and may be given either before 
or after the appropriation is made. ! 
"(2) Where, in pursuance of a contract to sell, 
the seller delivers the goods to the buyer, or toa | 
carrier or other bailee (whether named by the buyer 
or not) for the purpose of transmission to or holding 
for the buyer, he is presumed to have unconditionally 
appropriated the goods to the contract, except in the 
cases provided for in the next rule and in section 28- 
1204. This presumption is applicable, although by 
the terms of the contract, the buyer is to pay the price 
before receiving delivery of the goods, and the goods 
are marked with the words ‘collect on delivery’ or 
their equivalents. 
"Rule 5. If the contract to sell requires the 
seller to deliver the goods to the buyer, orata | 
particular place, or to pay the freight or cost of | 
transportation to the buyer, or to a particular place, 
the property does not pass until the goods have been 
delivered to the buyer or reached the place agrect 


upon. LA] 
Section 28-1603 of the Code provides: 7 
"In any case not provided for in chapters 11-16 
of this title, the rules of law and equity, including the 
law merchant, and in particular the rules relating to 
the law of principal and agent and to the effect of fraud, 
misrepresentation, duress or coercion, mistake, ' 
bankruptcy, or other invalidating cause, shall continue 
to apply to contracts to sell and to sales ‘of goods." 


Section 28-1606 of the Code contains the following definitions: 


(1) In chapters 11-16 of this title, unless the 
context oF subject MAES otherwise requires -- i 


s — goods’ means goods to be manufactured 
or acquired by the seller after the making of the contract 
of sale. 
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"* Seller’ means a person who sells or agrees 
to sell goods, or any legal successor in the interest 


of such person. 
ae ae * 


(4) Goods are in a ‘deliverable state’ within 

the meaning of chapters 11-16 of this title when they 

are in such a state that the buyer would, under the 

contract, be bound to take delivery of them." 

The record in this case shows the following: (1) under the 
contracts between the Star and its distributors, the distributors are 
required to obtain from the Star the papers necessary to supply the 
ultimate consumers in the areas in which the distributors operate; 
(2) the product to be purchased by them is one which, by its nature, 
must be manufactured; (3) it is upon the basis of the orders ae 
distributors that the Star manufactures the product which it sells 
to them, and that such orders are placed by the distributor with 
the Star at its office in the District (J.A. 160-161); (4) in each 
delivery of newspapers to distributors by Star trucks, the truck 
operators were furnished with a dispatch sheet showing the - 
individual distributors to receive them and, of course, the number 
of papers each was to receive (J. A. 169); (5) The Star maintained 
records showing the liability of individual distributors to the Star 
for papers so purchased, and (6) the distributors were entitled to 
return to the Star for credit against such liability newspapers 


purchased but not sold by them (J. A. 126-127). 
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Viewed as an entirety, the effect of this series of proven facts 


is to establish a "sale" within the District after manufacture ofa 
product upon an order, with an appropriation of tint product after 
a to the distributor who placed the oriler theréfor. The 
only element remaining is delivery to the purchaser in accordance 
with an arrangement made by him with the manufacturer's agent, the 
circulation manager of the Star. It can be assumed that, in the 
absence of the orders, the Star would not manufacture newspapers 
in excess of those a by it in the conduct of its non-lstributor- 
ship business. 

- Under the Uniform Sales Act (Section 28-1203, supra), it 
is provided that, in the case of a sale of future goods, property therein 
passes to the buyer upon the appropriation of the goods to the contract. 
That Act also recognizes (Section 28-1303 of the Code) that the question 
of whether the seller is obliged to deliver goods is dependent upon the 
contract and that where the contract is silent upon this point, the place 
of delivery is the seller's place of business if he has one. The con- 
tracts between the Star and the distributors do not specify delivery. 
It is, accordingly, upon this point that the testimony of the circula- 
tion manager (that the newspapers purchased by distributors become 
their property when placed upon the Star's trucks for delivery to 
them) is of importance in the disposition of this case (J. A. 162). 





82 
Since his was the only testimony as to the intention of the parties 


concerning either the nature of delivery or the passage of title, it 
was binding on the Tax Court because he was the officer of the Star 
charged with the execution and consumniation of:all contracts be- 
tween the Star and its distributors, and, in the absence of a direct 
provision in the contracts themselves, he, better than anyone else, 
was in a position to express the intention of the parties. 

The appropriation by the Star of newspapers manufactured 
by it to the contract between it and the distributors who were to 
receive them passed title to those newspapers upon the making of 
that appropriation, if not before. Louis F. Dow Co. v. Bittner, 

187 Minn. 143, 244 N.W. 556. The evidence is consistent with a 
conclusion that in the delivery of newspapers to distributors in 
trucks of the Star, the Star was in fact acting as a baeilee rather 

than a seller of merchandise which would not be sold until delivery 
had been effected to the ultimate purchaser. Brenneman v. Reddick, 
263 Wis. 454, 57 N. W. 2d 718. 

Even if it is essential to determine the intent of the parties 
in this case, that intention may be ascertained not only from the 
terms of the written contracts between the Star and its distributors, 
but from other evidence bearing upon the question. Tipton v. Miller 
(C.C.A. 8), 79 F. 2d 298, Brown v. Brown (Texas), 30 S.W. 2d 1110, 


+ 
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Rudy-Patrick Seed Co. vy. Roseman, 234 lowa 597, 13 N. W. 2d 347, 


Wanee v. Thomas (Cal.), 75 CA 231, 242 P. 509. 


As this Court said in Brown Lumber Co., Inc. v. Com- 


missioner of Internal Revenue, 59 App. D.C. 110, 35 F. 2d 880, 


"After all, the actual intent of the parties must be determined from 
the terms of the contract, the conduct of the parties, and all the 
circumstances of the case." | 

The United States Court of Appeals for the Ninth Circuit 
in Heath v. United States, 209 F. 2d $18, speaking of the passage of 
title under a contract of sale, said: | 

"* * * Intention is to be ascertained from the 

terms of the contract, the conduct of the parties, — 

the usages of trade, and other circumstances of the 

transaction. Uniform Sales Act §18(2). I the actual 

intent of the parties is ambiguous, resort may be had 

to recognized rules of presumption. Uniform Sales 

Act $19." 

Although it is' recognized that retention or ee of 
goods by a seller may be significant to the ascertainment of the 
time of passage of title, possession of itself is not in every case 
decisive that title does not pass until the seller effects delivery 
to the buyer. Applicable here on this point, and on the question 
of the status of the Star as a bailee, are: Craig Brokerage Co. 


vy. Goddard Co., 92 Ind. A. 234, 175 N.E. 19; Louis F. Dow Co. 


| 
| 
i 
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v. Bittner, supra, State v. Swift &Co., 273 Mo. 462, 200 S.W. 1066, 


Morin v. Clark, 296 Mass. 479, 6 N.E. 2d 830. 

The contracts between the Star and its distributors required 
the distributors to make prompt payment each month for newspapers 
ordered and received by them. (J.A. 187-189). It was the practice 
of the Star to keep records known as "blotters" on which were listed 
the day by day orders placed by distributors, and it is upon the basis 
of the blotters as well as records known as "charge sheets" that 
distributor credit accounts were maintained by the Star. From these, 
periodic billings were made to the distributors for the amounts owed 
by them. (J.A. 126, 127, 164-165). 

One of the leading cases upon the effect of transactions 
similar to those in this case is Commonwealth v. Hess, 148 Pa. 

St. 98, 23 A. 977, a case which has been cited with frequency 

by other courts. This case involved the question of the criminal 
liability of a dealer in whiskey who was charged with selling liquor 
without a license. It appeared that upon receipt of an order for 
whiskey at his lawful palce of business, he delivered it in his own 
wagon to the purchaser in a county in which he was not licensed 

to make alcoholic sales. The Supreme Court of Pennsylvania 
holding that no violation had been committed by the defendant, said: 
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"As before stated, when the defendant received . 
the orders from his customer, the goods were set apart 
for the latter, and charged to him. Had the order been 
accompanied by the cash, and the goods thus set apart, 
no.one would contend that the sale was not complete as 
between the parties. Can it make any possible difference 
that the liquors were charged to the purchasers upon the 
books of the defendant? The giving of a credit was as 
effective in passing the title as the payment of the money 
when the order was given. The acceptance of the order 
in either case is effective to pass the title as between 
vendor and vendee. In such case the vendee has the 
right of property with the right of possession. Under 
all the authorities, the vendor acts as bailee, and not 
as owner, in carrying or delivering the goods. This is 
the rule where the rights of creditors or bona fide pur- 
chasers without notice do not intervene. ‘There is: 
abundant authority for this principle." (23 A. 979). 


Nothing in the Uniform Sales Act is contrary to the decision 
in Commonwealth v. Hess. See also Dow Co. v. Bittner, ‘supra. 

Whether the proposition here involved is one of fact or of law 
is stated by the United States Court of Appeals for the Ninth Circuit 
in Heath v. United States, supra, in the following language: 

''The contract being in writing and the facts 

undisputed, intent as to the time when title passes' 

becomes a question of law." (200 F 2d at 320) | 
See also Sempel v. Northern Hardwood Lumber Co., 142 wa 586, 
121 N.W. 23, Peterson v. Universal Automobile Ins. oo 53 Idaho 
11, 20 P. 2d 1016. | 

The contract between the Star and its distributors, here in 


F | 
evidence, contains no reference either to delivery or to the time of 
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passage of title. The evidence, however, concerning both matters 


is undisputed. The question of "sale" is therefore one of law and 


not of fact, and the decisions of the courts support the conclusion 


that sales of Star newspapers to distributors took place in the Dis- 
trict and not elsewhere. The Tax Court erred in holding to the 
contrary. 

Aside from the question whether, under the provisions of the 
“Uniform Sales Act, a "sale" of respondent's newspaper took place 
in the District or in Maryland or in Virginia, the Tax Court was 
required, for purposes of District franchise tax, to eonviden those 
sales in the light of the Commissioners’ regulations. This Court in 
Lever Bros. Co. v. District of Columbia, 92 U.S. App. D.C. 147, 
204 F. 2d 39, considered and rejected a contention of Lever Bros. 
that , for purposes of District tax, a sale could not be considered a 
District sale if title to the property sold passed outside the District. 
Therein the Qourt noted that the Congress, although invited to do so, 
rejected the passage-of-title test as the only one to be applied in 
the ascertainment of tax liability where sales of personal property 
are concerned. This Court, therefore, approved the regulations 
of the Commissioners, which recognized the passage-of-title test 
as simply one of the tests for determining source of income. As 


was said in Lever Bros. Co.: 
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This regulation, as we have seen, allocated to 
the District the gross income from any sale ‘principally 
secured, negotiated, or effected by owners, employees, 
agents, officers and branches of the corporation. . . 


located in the District’ regardless of the place of sd 
of title." 


The regulations of March 17, 1953 eliminated the - of loca- 


tion which had existed in the earlier regulations but preserved the 
allocation to the District of income from any sale of personal property, 
“principally secured, negotiated, or effected" in the District. The 
passage-of-title test under the March, 1953 regulations remained, 

as it had in the earlier regulations, as only one of the tests which 
could be applied in the allocation of gross income from sales, but 
that test is not the determinative test for allocation even though the 
place of passage of title is outside the District. The current regula- 
tions of the Commissioners adopted in August 1953 preserve this 
approach to the ascertainment of tax liability to the District. It 
follows, therefore, that even if it is a fact that passage of title to 
Star newspapers; i.e. the "sale" of those newspapers, occurred 
outside the District, the Star is not exonerated from tax Liability 

to the District on that basis alone. [If those "sales" were principally 
secured, or negotiated, or effected in the District then they are 
District sales and the income therefrom is subject to District tax. 


The error of the Tax Court in entering decisions for respondent 


| 
! 
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was twofold: first, it disregarded the facts; second, it disregarded 
the law. Only by this combination of errors could the Tax Court 
arrive at or justify the decisions in favor of the Evening Star News- 


paper Company. 
CONCLUSION 


The decisions of the District of Columbia Tax Court in this 


case in favor of respondent confer upon respondent a reduction in 
its franchise tax liability to which it is not entitled either under the 
facts or the law. Those decisions ought to be reversed. 
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STATUTES AND REGULATIONS eee 






STATUTES INVOLVED 


; District of Columbia Income and Franchise Tax Act of 1947, 61 
Stat. 328, ch. 258, as amended by the Act of May 3, 1948, 62 Stat. 206, 
ch. 246, and by Title IV, District of Columbia Revenue Act of 1949, 63 
Stat. 112, ch. 146, and by Title XII, of the District of Columbia Public 
Works Act of 1954, 68 Stat. 101, ch. 218, and by Title Iof the District 

of Columbia Revenue Act of 1956, PL 460, ch. 154, 70 Stat. 68 and by the 


| 


+ Act of September 4, 1957, PL 85-281,-71 Stat. 605: 
Section 4(h), Article I, Title I (Section 47-1551c(h), D. C. Code, 
1951). = 


| 
: "Sec. 4. GENERAL DEFINITIONS. -For the purposes 
ra of this article and wherevey appearing herein, unless | 
! otherwise required by the context-- 


* a a 


¢ ' "(h) The words 'trade or business! include the engaging 
in or carrying on of any trade, business, profession, voca- 
tion or calling or commercial activity in the District of 
Columbia; and include the performance of the functions: of a 

: public office: at however, That the words "trade or 
e business’ ude, for the purposes of this article-- 


! (1) Sales of tangible personal property whereby title to 
si such property passes within or without the District, by'a 
corporation or unincorporated business which does not: 
physically have or maintain an office, warehouse, or ophee 


I 


place of business in the District, and which has no 
officer, agent, or representative having an office . 
or other place of business in the District, during” 
the taxable year; or 


(a) Sales of tangible personal property by a corpo- 
ration or unincorporated business which does not main- 
tain an office or other place of business in the District 
and which has no office, agent, or representative in the | 
District except for the sole purpose of doing business 
with the United States, but such corporations and unin- 
corporated businesses shall be subject to the aan 
provisions in title XIV of this article. 


"For purposes of this proviso, the words ‘agent’ or | 
‘representative’ shall not include any independent broker 
engaged independently in regularly soliciting orders in 
- the District for sellers and who holds himself out as 
such. ee 


Section 1, Article I, Title II (Section 47-1557, D. C. Code, 1951). 


"Sec. 1. NET INCOME. -- For the purposes of this 
article and wherever appearing herein, unless other- 
wise required by the context, the words ‘net income’ 
mean the gross income of a taxpayer less the deductions 
allowed by this article." 


Section 2(a), Article I, Title II (Section 47-1557a(a), D.C. Code, 


"Sec. 2. GROSS INCOME AND EXCLUSIONS FHERE- 
FROM. --(a) The words 'gross income" include gains,’ © 
profits, and income derived from salaries, wages, or © 
compensation for personal services of whatever kind and 
in whatever form paid, including salaries, wages, and 
compensation paid by the United States to its officers and 
employees to the extent the same is not exempt under 
this article, or income derived from any trade’or busi- 
ness or sales or dealings in property, whether real or 

-personal, other than capital assets as defined in this © 





I 


article, growing out of the ownership or sale of, | 
or interest in, such property; also from rent, royal- | 
ties, interest, dividends, securities, or transac- - | 
tions of any trade or business carried on for gain or | 
profit, or gains or profits, and income derived from | 
any source whatever." : 


Sections 1 and 2, Article I, Title VII (Section 47-1571 and 47-1571a, 


D. C. Code, 1951). 





"Sec. 1. TAXABLE INCOME DEFINED. --For the 
purposes of this title, and unless otherwise requir ed by 
the context, the words ‘taxable income’ mean the amount 
of net income derived from sources within the District 
within the meaning of title X of this article.” ! 

| 

"Sec. 2. IMPOSITION AND RATE OF TAX. --For the 
privilege of carrying on or engaging in any trade or busi- 
ness within the District and of receiving income from 
sources within the District, there is hereby levied for 
each taxable year a tax at the rate of 5 per centum upon 
the taxable income of every corporation, whether domestic 
or foreign (except those expressly exempt under title a 
of this article). 


Sections 1 and 2, Article I, Title X (Section 47-1580 fe 47-1580a, 
D. C. Code, ‘1951). , | 


"Sec. 1. PURPOSE OF ARTICLE. --It is the nae of 
this article to impose (1) an income tax upon the entire net 
income of every resident and every resident estate and trust, 
and (2) a franchise tax upon every corporation and unincorporated 
business for the privilege of carrying on or engaging in any trade 
or business within the District and of receiving such other in- 
come as it derived from sources within the District: Provided, 
however, That, in the case of any corporation, the am re- 
ceived as dividends from a corporation which is subject to taxa- 
tion under this article, and, in the case of a corporation not 
engaged in carrying on any trade or business within the Dis- 
trict, interest received by it from a corporation which is subject 
to taxation under this article shall not be considered as income 
from sources within the District for the purpose of this article. 
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The measure of the franchise tax shall be that portion 

of the net income of the corporation and unincorporated 
business as is fairly attributable to any trade or busi- 
ness carried on or engaged in within the District and 
such other net income as is derived from sources within | 
the District: Provided further, That income derived from 


the sale of tangible personal property by a pial ate or 


unincorporated business not carrying on or engaging in 
trade or business within the District as defined in title I 


of this article shall not be considered as income from 
sources within the District for purposes of this article, 
with the exception of income from sales to the United 
States not excluded from gross income as provided in 
title DI, section 2(b)(13) of this article." 


"Sec. 2. ALLOCATION AND APPORTIONMENT. -- 
The entire net income of any corporation or unincorpo- 
rated business, derived from any trade or business 
carried on or engaged in wholly within the District 
shall, for the purposes of this article, be deemed to 
be from sources within the District, and shall, along 
with other income from sources within the District, be 
allocated to the District. If the trade or business of any 
corporation or unincorporated business is carried on 
or engaged in both within and without the District, the 
net income derived therefrom shall, for the purposes 
of this article, be deemed to be income from sources 
within and without the District. Where the net income 
of a corporation or unincorporated business is derived . 
from sources both within and without the District, the 
portion thereof subject to tax under this article shall 
be determined under regulation or regulations pre- 
scribed by the Commissioners. The Assessor is 
authorized to employ any formula or formulas provided 
in any regulation or regulations prescribed by the 
Commissioners under this article which, in his 
- Opinion, should be applied in order to properly de- 
termine the net income of any corporation or unin- 
corporated business subject to tax under this article." 


Vv i 


| 
“Section 1, Title XVI (Section 47-1595, D. C. Code, 1951). 


"Sec. 1. The Commissioners shall prescribe and 
publish such rules and regulations, consistent with the 
provisions of this article, as may be necessary and | 
’ proper for its enforcement and efficient administration. - 


i 
| 











VI 
B. 


REGULATIONS PROMULGATED BY THE COMMISSIONERS 
OF THE DISTRICT OF COLUMBIA INVOLVED 


The Commissioners of the District of - Columbia,. poulewaas 
enactment of the District of Columbia Income and Franchise Tax 
Act of 1947, and pursuant to authority contained in that Act, adopted 
regulations for the purpose of providing a basis for allocation to the 
District of Columbia for franchise tax purposes of the net income of 


a corporation deriving income from sources both within and without 


the District of Columbia. 


On August 31, 1948, the Commissioners promulgated regula- 
tions reading as follows: 


"SEC. 10-2. The measure of the franchise 
tax shall be that portion of the net income of a 
corporation or unincorporated business as is fairly 
attributable to any trade or business carried on 
or engaged in within the District, as defined in 
the Act, and such other net income as is derived 
from sources within the District. The portion 
of such net income which is "fairly attributable' 
to any trade or business or such other net income 
as is derived from sources within the District 
shall be determined by allocation and apportion- 
ment thereof as prescribed in Sections 10-2(b), 
10-2(c), 10-2(d), 10-2(e)." 


% 5 * 


"SEC. 10-2(b). The word ‘allocated’ as 
hereinafter used in reference to income and 
deductions therefrom means a determination 
based upon actual figures specifically applicable 
thereto; and the word ’apportioned’ so used means 
a ratable portion determined on a percentage basis. 
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If the entire gross income is derived from 
engaging in a trade or business within the 
District or from sources within the District, 

all of such income shall be allocated to the 
District. If the gross income is derived from 
engaging in a trade or business partly within 
and partly without the District or from sources ~ 
both within and without the District, such 

gross income shall be allocated and apportioned 
in accordance with the specific provisions or 
formulae prescribed in these regulations." 


* * x | 
"SEC. 10-2(d). Income from Trade or 

Business. If the trade or businéss Is carriedon | 
entirely within the District, the entire gross | 
income from trade or business shall be allocated | 
to the District. If the trade or business is carried | 
on partly within and partly without the District, 
that portion of the gross income from trade or 
business to be apportioned to the District shall ! 
be determined as follows: 


"(1) Income from sales of tangible personal 


property. 

"(a) Where gross income for any taxable 
year is derived from the manufacture and sale or 
purchase and sale of tangible personal property, | 
the portion thereof to be apportioned to the District | 
shall be such percentage of the total of such gross | 
_ income as the District sales made during such 
taxable year bear to the total sales made every- 
where during such taxable year. For the purpose | 
of this regulation the phrase 'District sales’ shall | 
mean the gross receipts from all sales made which | 
were principally secured, negotiated, or effected — 
by owners, employees, agents, officers and branches 
of the corporation or unincorporated business located 
in the District; and the phrase ‘total sales’ shall mean 
the gross receipts from all sales." 





Vi 
On March 17, 1953, the Commissioners of the District of. 


Colemis amended Section cliaiae of the regulations to provide 


as follows: * 
"SEC. 10-2(d)(1)a. Where gross income for | 
any taxable year is derived from:the mannfacture q 
and sale or purchase and salé of tangible personal 
property, the portion thereof to be apportioned a 


to the District shall be such percentage of the total 
of such gross income as the District sales made 


| 
during such taxable year bear to the total sales made ‘ 
everywhere during such taxable year. For the pur- } 
pose of this regulation the phrase 'District sales' - 


shall mean the gross receipts from all sales made . 
which were principally secured, negotiated, or | 
effected by owners, employees, agents, officers and : 
branches of the corporation or unincorporated busi- 

ness in the District; and the phrase 'total sales’ shall 
mean the gross receipts from all sales." 


On August 6, 1953, the Commissioners further amended the 
regulations applicable to income and franchise taxes. Section 10-2 
of these regulations, as amended on August 6, 1953, provided as © 
follows: 


“SEC. 10-2. The measure of the franchise 
tax shall be that portion of the net income of the 
corporation and unincorporated business as is 
fairly attributable to any trade or business carried 
on or engaged in within the District, as defined in 
-the Act, and such other net income as is derived 
from sources within the District. The portion of 


such net income which is ‘fairly attributable’ to ¥ 
any trade or business or such other net income as 
is derived from sources within the District shall be ‘ 


determined by allocation and apportionment thereof 
as prescribed in Secs. 10-2(b), 10-2(d), 10-2(e)." 





Ix 


Section 10-2(b) of the regulations was amended to read as 


follows: 


"SEC. 10-2(b). The word ‘allocated' as 
hereinafter used in reference to income and 
deductions therefrom means a determination 
based upon actual figures specifically applicable’ 
thereto; and the word apportioned’ as hereinafter 
used in reference to net income means a ratable. 
portion determined on a percentage basis. If the” 
entire net income is derived from engaging ina - ! 
trade or business within the District or from sources 
within the District, all of such income shall be- 
allocated to the District. I the net income is de- 
rived from engaging in a trade or business partly - 
within and partly without the District or from 
sources both within or without the District, such - 
income shall be allocated and apportioned in | 
accordance with the specific provisions or formulae 
prescribed in these regulations. 





Section 10-2(d)(1)a of the regulations was amended to read 





as follows: 


"SEC. 10-2(d). If the trade or business is ! 
carried on or engaged in wholly within the District, : 
the entire net income from trade or business shall | 
be allocated to the District. If the trade or business 
is carried on partly within and partly without the - | 
District, that portion of the net income from trade 
or business to be apportioned to the District shall | 
be determined as follows: | 

"(1) Income from sales of tangible personal 
property. | 

(a) Where income for any taxable year is 


derived from the manufacture and sale or purchase 
and sale of tangible personal property, the portion | 





x 


thereof to be apportioned to the District shall 

be such percentage of the total of such income 

as the District sales made during such taxable 
year bear to the total sales made everywhere 
during such taxable year. Every corporation 

and unincorporated business which carries on 

or engages in business in the District within the 
meaning of the words ‘trade or business’ as de- 
fined in the Act is, unless specifically exempted 
by some provision of the Act, subject to tax. For 
the purpose of this regulation, the phrase 'District 
sales’ shall mean all sales to District customers 
the income fram which is fairly attributable to 

the trade or business carried on or engaged in 
within the District, including solicitation in the 
District by salesmen or other representatives 

of the taxpayer, that portion of sales to customers 
outside the District the income from which is fairly 
attributable to the trade or business carried on in 
the District, and sales of tangible personal property 
the income from which is from District sources." 


By Section 15 of the amendments of August 6, 1953, the 
effective date of those amendments was prescribed as follows: 


"Section 15. Effective Date of Amendments. 
The amendments made by these regulations shall 
apply to the taxable year or part thereof beginning 
on the first day of January, 1948, and to succeeding 
taxable years." 
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TAX COURT FOR THE DSTRICT OF COLUMBIA 


FILED 
[Docket No. 1577] NOV 23 1956 
| 


PETITION ! 

1. The Petitioner is a corporation duly incorporated = the 
laws of the United States for the District of Columbia with its principal 
office at 11th Street & Pennsylvania Avenue, N.W., Washington, D.C. 

2. The taxes in controversy are adiitional franchise taxes for the 
years 1954 and 1955 in the amounts of $27, 364. 40 with interest thereon in 
the amount of $2, 232.81 and $37, 404. 50 with interest thereon in the amount 
of $1, 103. 43 for the respective years. The total taxes and interest for the 
two years amount to $67, 805. 14. I 


3. The statements of assessment were dated August 30, 1956, and 





October 12, 1956, respectively, as will appear from the photostatic copies 
thereof hereto attached as Exhibit "A". The taxes were paid by Petitioner 
on September 18, 1956, and October 22, 1956, respectively. ! 
4. The assessments of taxes are based upon the following errors: 
a. Petitioner is engaged in trade or business. boti 
within and without the District of Columbia. In making 
the assessments Respondent has denied Petitioner the 
right to apportion its income from its trade or business 
to sources within and without the District of Columbia 


as provided for in the Act of Congress imposing a fran- 








2 
chise tax on corporations in the District of Columbia and 


has thereby deprived Petitioner of its property without 
due process of law in violation of the Fifth Amendment 
of the Constitution of the United States. 
b. The income of Petitioner upon which the taxes 
are imposed by the assessments was not fairly attribu- 
table to its trade or business carried on or engaged in 
within the District of Columbia, but was attributable to 
its trade or business carried on and engaged in without 
the District of Columbia and to sources outside the Dis- 
trict of Columbia. 
9. The facts upon which the Petitioner relies as a basis of this 
proceeding are as follows: 
a. Petitioner is engaged in the publication and sale 
of newspapers. Fifty-two per cent (52 %) of the news- 
papers published by Petitioner are sold to customers re- 
siding outside the District of Columbia and title to a large 
percentage of the papers sold is transferred outside the 
District cof Columbia. A substantial portion of the news 
which is printed by Petitioner is procured from non- i 
resident newsgathering agencies of which Petitioner is 


amember. A substantial portion of the advertising copy = 


carried by the Petitioner and the revenue therefrom 





3 | 
is procured by agents of the Petitioner residing and em- ! 
ployed outside the District of Columbia. A large percentage 
of the newspapers sold by Petitioner to non-District of | 
Columbia customers is derived through solicitation by 
employees or agents of Petitioner who reside and work 
outside the District of Columbia. : 
b. Petitioner has apportioned its income for fran- | 
chise tax purposes for the taxable years in issue pursuant 
to a formula agreed upon by it and the Assessor of the : 
District of Columbia under date of July 18, 1952. Said | 
formula of apportionment was designed to apportion to : 
the District of Columbia tnat part of Petitioner's income 
attributable to sources in the District of Columbia. The 


assessments represent a tax on the difference in Peti- | 





tioner's income reported for franchise tax purposes pur- 
suant to the agreed formula and a tax on one hundred per 


cent (100 %) of Petitioner's income derived from its | 


* 

? trade or business. | 

a WHEREFORE the Petitioner prays that this Court may hear the pro- 
= ceeding, cancel the assessments of franchise taxes and refund to Petitioner 
franchise taxes for the year 1954 in the amount of $29, 297. 21 and for the 

i year 1955 in the amount of $38, 507.98, or a total of $67, 805. 14 together 


a with interest. 


4 
TAX COURT FOR THE DISTRICT OF COLUMBIA 


[Docket No. 1597] FILED 
APR 18, 1957 


PETITION 
1. The Petitioner is a corporation duly incorporated under the laws 
of the United States for the District of Columbia with its principal office at 
1ith Street & Pennsylvania Avenue, N.W., Washington, D.C. 

2. The taxes in controversy are franchise taxes for the years 1954 
and 1955, in the amounts of $7, 329.00 and $12, 626.00 for the respective 
years. 

3. The taxes for the year 1954 were paid on April 11, and October 
14, 1955. The taxes for the year 1955 were paid on April 3, and October 11, 
1956. The claims for refund were denied under date of February 28, 1957. 
Photostatic copies of the claims for refund and of the letter from the Income 
and Franchise Tax Division of the Office of the Assessor denying the claims 
are attached hereto. 

4. The denial of the claims for refund is based upon the following 
errors: 
a. Respondent has refused to refund to Petitioner franchise 
taxes erroneously overpaid by it for the years 1954 and 1955. 
b. The taxes were paid by Petitioner upon income which was 
not fairly attributable to its trade or business carried on or engaged in the 


District of Columbia, but was attributable to its trade or business carried 


5 
on and engaged in without the District of Columbia and to sources outside 


the District of Columbia. | 4 


9. The facts upon which the Petitioner relies as a basis of this 


proceeding are as follows: — ! 

a. Petitioner is engaged in the publication and sale of newspa- 
pers. Fifty-two per cent (52 %) of the newspapers published by Petitioner 
are sold to customers residing outside the District of Columbia and title to 
a large percentage of the papers sold is transferred outside the District of 
Columbia. A substantial portion of the news which is printed by Petitioner. 
is procured from non-resident newsgathering agencies of which Petitioner 
is amember. A substantial portion of the advertising copy catried by the 
Petitioner and the revenue therefrom is procured by agents of the Petitioner 
residing and employed outside the District of Columbia. A me percentage 
of the newspapers sold by Petitioner to non-District of Columbia customers 
is derived through solicitation by employees or agents of Petitioner who re- 
side and work outside the District of Columbia. | 

b. Petitioner has apportioned its income for franchise tax pur- 
poses for the taxable years in issue pursuant to a formula aarici upon by 
it and the Assessor of the District of Columbia under date of July 18, 1952. 
Petitioner is advised that the Assessor of the District of Columbia did not 
have the authority to agree to the aforesaid formula and that therefore the 


said formula was invalid. The franchise taxes paid to Respondent pursuant 
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to the aforesaid agreed formula were in excess of those for which the Peti- 
tioner was liable under the Income and Franchise Tax Law and Regulations 
in force and effect during the years in question, and represented taxes on 
Petitioner's income not fairly attributable to its trade or business carried 
on or engaged in in the District of Columbia. The claims for refund are 
for the taxes erroneously overpaid to Respondent. 

WHEREFORE the Petitioner prays that this Court may hear the pro- 
ceeding, and order Respondent to refund to it franchise taxes for the year 
1954 in the amount of $7,329.00, and franchise taxes for the year 1955 in 


the amount of $12, 626.00, together with interest. 
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TAX COURT FOR THE DISTRICT OF COLUMBIA |. 


[Docket No. 1577] FILED 
SEP 19 1957 
MOTION TO AMEND PETITION 


Comes now the Petitioner by its Attorneys, and moves the Court 
for leave to amend the Petition filed herein by adding a new sub-paragraph 
"c" to paragraph four of the Petition, and a new sub-paragraph five of the 
Petition, both of which are hereinafter set forth. | 

4. c. The formula employe. by Respondent in making the assess- 

ments is invalid, in that it provides no standard for the determin- 

ation of what portion of Petitioner's income for the year in ques- 


tion was fairly attributable to its trade or business carried in or 





engaged in-within the District of Columbia, or what portion of Pe- 
titioner's net income is derived from sources within the District of 


Columbia. 





5. c. Petitioner is engaged in trade or business both within and 
without the District of Columbia and its income is derived from 
sources both within and without the District of Columbia, In making 
the assessments Respondent has either denied to Petitioner the 
right to apportion any part of its income derived from its trade or 
business to sources outside the District of Columbia, contrary to 
the act of Congress providing far the apportionment of the income 
of a corporation engaged in trade or business both within and with- 


out the District of Columbia, or has applied a formula which is 
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likewise contrary to said Act of Congress providing for apportionment 

in that it apportions to the District of Columbia 100 9% of Petitioner's 

income derived from its trade or business. 

1. For ground for this Motion, Petitioner states that it desires to 
conform the Petition to the evidence adduced at the trial, and to the recent 
decision of this Court in the Smoot Sand and Gravel Corporation case. 
(Docket Nos. 1340, 1344, 1377, 1378 and 1546.) 


/s/ George E. Hamilton 
orge E. Hamuiton 


/s/ John L. Hamilton 
John L. Hamilton 





' 
I 
' 
! 


[Docket No. 1577] FILED | 
e SEP 26 1957 


ORDER 


Upon consideration of the Motion of Petitioner to amend the petition 


filed herein, it is by the Court this 26th day of September, 1957, 
ORDERED that the petitioner be and it hereby is granted leave to 
amend the petition filed in this proceeding by adding a new paragraph (c) 


| 
to paragraph 4 of the petition and a new paragraph (c) to paragraph 5 of 
the petition, as set forth in the motion. | 
/s/Jo V. Morgan 
Jo. V. Morgan 
Judge 
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TRANSCRIPT OF PROCEEDINGS 


DISTRICT OF COLUMBIA TAX COURT 


THE EVENING STAR NEWSPAPER COMPANY, 
Petitioner, 


Docket Nos. 1577 
and 1597 


Vv. 


DISTRICT OF COLUMBIA, 


ee ee Nee Nee Nee See See See ee” 


Respondent. 
Washington, D. C. 
July 16, 1957. 


PROCEEDINGS 


The above-entitled matter came on for hearing at 10:05 o'clock a.m. 
BEFORE: 
The Honorable Jo. V. Morgan, Judge. 
ae * 

THE COURT: * * * 

Mr. Wixon, are there any allegations that Respondent will concede? 

MR. WIXON: Well, I suppose we'd better take the petitions in se- 
quence, 1577 is the first petition, I believe. 

We will admit the allegations in paragraph 1 of Docket No. 1577 
relating to the place of incorporation of The Evening Star Newspaper Company. 

THE COURT: How about No. 2? 

MR. WIXON: . The allegations in paragraphs 2 and 3 are admitted 





' 
i 


an 


insofar as 2 relates to the amount of franchise taxes assessed, ‘the interest 


thereon, and the totals thereof. | 


| 


+ | 
The allegations in paragraph 3 are admitted, that is to say with 


respect of the payments made by Petitioner of the taxes. 

THE COURT: What about any facts in paragraph 5 that you will 
receive ? 

MR. WIXON: We will admit that Petitioner is engaged in the publi- 
4 cation and sale of newspapers. Beyond that we make nd repre- 
sentation, if your Honor please. ! 

THE COURT: All right. How about No. 1597? : 

MR. WIXDN: Docket 1597, we admit the allegations in paragraph 1 
relating to the place of incorporation and the place where an office is 
maintained by The Evening Star Newspaper Company. 

With respect to both Dockets, 1577 and 1579, the reference is made 
to principal office. We are ready to concede that The Evening Star News- 
paper Company has its principal office at ith Street and Pennsylvania 
Avenue, Northwest, Washington, D. C., but we are not prepared to admit 
by implications that there are other offices of The Evening Star Newspaper 
Company outside of the District of Columbia. | 
THE COURT: We will take that. What about 2? | 
MR. WIXON: With respect to paragraph 2, the amounts relating 


to the franchise taxes are correct and in paragraph 3 the dates of payments 
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are not correct according to our records. Let me read it, if your Honor 


please, it might be helpful if I supplied the correct dates according to our 


records. I am now reading from Docket No. 1597: Taxes for the year 1954 


were paid on April ll, according to the petition; according to our records, 
April 25th. 

The next date -- 
5 THE COURT: Would that make any difference? Do you want to 
change it? 

MR. JOHN HAMILTON: No, your Honor, I will be happy to amend 
the Petition to conform to their records. 

THE COURT: All right, that would be April 25. 

MR. WIXON: October 14, 1955, our records show October 18, 
1955. 


THE COURT: All right. 

MR. JOHN HAMILTON: The same is true in that instance. 

MR. WIXON: Taxes for the year 1955 were paid on April 3, 
according to our records, April 13; and the next date in the Petition is 
October lt, according to our records, October 15, 1956. 

THE COURT: How about the date of denial? 

MR. WIXON: Yes, the date of denial of the claims for refund, 
February 28, 1957 is correct. 

THE COURT: We will amend the Petition physically here. All right. 

MR. WIXON: Going past that, I take it your Honor would like me 


to go over to paragraph 5. We again are agreed that the Petitioner is 


© et Fy, 6 


13 ! 
engaged in the publication and sale of newspapers, publication I take it to 
mean printing. We are unable to concede any of the further allegations 


set forth in paragraph 5 with the exception of the publication and sale of 


newspapers. | 

* * * | 
6 MR. JOHN HAMILTON: Would you like me to make an opening 
statement ? ! 


| 
THE COURT: Yes, I want to know what your theory is. 


MR. JOHN HAMILTON: * * * : 

Now, it is our position very simply that The Star is engaged in trade 
t or business both in the District of Columbia and outside the District 
of Columbia and that, therefore, under the statute is entitled to apportion. its 
income to sources within and without the District. | 

THE COURT: You mentioned products. What do your mean by: 
products ? | 

MR, JOHN HAMILTON: The sale of the newspapers, your Honor; 
that is the only product that the newspaper engages in the sale of. 

THE COURT: Well, that is not the only thing it does, ! is it? 
Doesn't it perform a service? : 

MR. JOHN HAMILTON: No, it does not, your Honor. 

cs sd * i 


10 MR. JOHN HAMILTON: The District's deficiency is the difference 


between what we reported under the agreed formula and a tax on a hundred 


14 


percent of the Star's trade from its income of a trade or business. 

Now, the claims for refund, on the other hand, your Honor, repre- 
sent the difference between what we paid under the agreed formula and 
what we now believe we should have paid under a proper interpretation of 
the regulation. 

* * cos 

MR. WIXON: | I have no counter statement to make except to the 
effect that it is our understanding under the circumstances of the operations 
of The Evening Star Newspaper Company that for purposes of taxation here 
all of its income is taxable by the District of Columbia. 

THE COURT: Under what -- 

MR. WIXON: On the ground that all of the operations of The Evening 
Star Newspaper Company are conducted in the District of Columbia and 
that there are no activities substantially of a nature to require apportionment 
of the income from sources as the statute indicates within and without the 
District. In other words, all the sources of the income for the purposes of 
the District of Columbia tax are in the District of Columbia. 

*¥ * % 
13 Whereupon 
CLYDE H. TAYLOR 

was calied to the stand as a witness by the Petitioner and, having been 


first duly sworn, was examined and testified as follows: 


15 
DIRECT EXAMINATION 
BY MR, JOHN HAMILTON: 


Q- Will you please state your riame and address sir? A.: Clyde: 


H. Taylor, 7960 Livingston Road, Southeast. | 
| 
Q. You are employed by the District of Columbia Government, 


Mr. Taylor? A. Yes. : 


Q. In what capacity? A. At present Iam the Assistant Adminis- 
14 trator of Income and Franchise Taxes. | 

Q. What capacity did you have in 1952, sir? A. Supervisor of 
the Corporation Franchise Tax Section. : 
Q. In 1953 and 1954, sir? A. The same. 


* * * 





Q. Mr. Taylor, I show you what purports to be the corporate 
franchise returns of The Evening Star Newspaper Company, original 
and amended, for the years 1954 and 1955 and ask you if you obtained 
those from your recor<:? (Handing documents to the witness.) A. Yes, 
sir. : 


Q. And those are the returns that were filed by The Evening Star 





Newspaper Company? A. They are. 
* * oe 
15 THE COURT: Those will be received as Petitioner's Exhibits la, 
lb, 2a, 2b. : 
(The documents celerved to were 
marked Petitioner's Exhibits Nos. 


la, lb, 2a, and 2b for identifica- 
tion and received in evidence. ) 





16 
sd * * 
16 Q. Mr. Taylor, I show you a letter signed by you dated March 21, 
1956 and ask if you will identify this letter, please? (Handing document 
to the witness) A. This letter and the accompanying statements consti- 
tute the original deficiency notice for the calendar year 1954. 
* sd * 
17 THE COURT: It will be received as Petitioner's Exhibit No. 4. 
(The document referred to, previous- 
ly marked Petitoner's Exhibit No. 


4 for identification was received 
in evidence. ) 


* * 


MR. JOHN HAMILTON: Your Honor, I offer in evidence Peti- 


tioner's No. 5, which is the deficiency assessment for. the/year. 1955-which 


Mr. Wixon has agreed may be admitted into evidence without formal 
proof, 
THE COURT: It will be received in evidence as Petitioner's 
Exhibit 5. 
(The document referred to was 
marked Petitioner's Exhibit No. 5 
for identification and received in 
evidence. ) 
BY MR. JOHN HAMILTON: 
Q. Now, Mr. Taylor, I direct your attention to Petitioner's 


Exhibit No. 4 which is the deficiency notice for the year 1954 to the 
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| 
18 language that appears at the bottom of the second page in which it 


is stated: | 


"It is the view of this office that the entire net income of 
your company is fairly attributable to trade or business engaged 
in within the District of Columbia or otherwise from District 
sources pursuant to the D. C. Income and Franchise Tax Act of 
1947 as amended and the regulations promulgated ilies aa 
as amended August 6, 1953." 


Now, I ask you, Mr. Taylor, under what regulation was ‘this 


assessment made? | 


* * * | 


THE WITNESS: The regulation which I consider was the basis 
for this computation is, I believe, 10-2(c). (1). | 


ae ae * 
19 ‘THE WITNESS: 10-2(c). (J)a. | 
BY MR. JOHN HAMILTON: | 
Q. Did I understand you to say (c), Mr. Taylor, or (a)? A. It 
has been changed to read 10-2(c). (l)a and, I believe, was formerly 
10-2(d). (l)a. | 
Q. May I see what you have reference to there? A. (Showing 
document to counsel) May I check my answer ? | 
Q. Please. A. It should have been 10-2(d). (l)a. That present -- 


| 
* * * 


20 THE COURT: No. Mr. Taylor, what date is it? ! 
THE WITNESS: This particular copy, your Honor, was dated 


18 
April 14, 1954, it reflects the amendments of August 6, 1953. 


a x * 


BY MR. JOHN HAMILTON: 


Q. Now, my question to you, Mr. Taylor, is whether the regulations 


which you now hold in your hand are the regulations that were in force 
and effect during the years 1954 and 1955? 


* * * 


21 THE WITNESS: This particular copy was duplicated on April 14, 


THE COURT: But reflects -- 

THE WITNESS: Reflects the amendments of August 6, 1953. 

THE COURT: And what is the number under those regulations ? 

THE WITNESS: 10-2(d).(l)a is the number of the applicable regu- 
lation. 

THE COURT: All right. 

THE WITNESS: They were in effect during the years 1954 and 1955. 

BY MR. JOHN HAMILTON: 

Q. Mr. Taylor, you have testified that the deficiency assessment 
was made for the year 1954 pursuant to Section 10-a(d). (l)a of the regu- 
lations. 

THE COURT: No I don't think that is what he testified. You see, 


the assessor has the right to select any formula that he thinks would fairly 
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reflect the income to be apportioned to the District. Of course, he can 
only select, if there is only one applying to.one business he can only 
select that, I think that goes without saying. But all Mr. Taylor is 
testifying, as I understand it, is that the formula set forth in the para- 


graph mentioned by him was the one that was selected to assess this tax. 


* * : xx 


22 MR. JOHN HAMILTON: Your Honor, I was going to ask him the 


question whether that same formula was selected for the year 1955, which 


I thougt was material. ! 


* * * 
THE WITNESS: The answer is yes. 


* * * 


MR. WIXON: May I inquire, if your Honor please, as to which 
set we are referring? . : 

THE COURT: He is referring to the set that are ona mimeographed 
paper, dated some time in 1954 reflecting the amendments made on August 
6, 1953. | : 


MR. WIXON: Is that correct, Mr. Taylor, you are using that one? 


THE WITNESS: Yes, sir. 


* * * ! 
| 


23 THE COURT: Mr. Taylor, would you tell me what is meant, if 
you do know, by the term “attributable to the District of Columbia"? 
| 
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MR. WIXON: I object, if your Honor please. 

THE COURT: Overruled. 

THE WITNESS: The net: income which is related to and arises 
out of the business engaged in within the District or which is legally from 
District sources. 

THE COURT: Well now, you are going around inacircle. What 
do you mean “from District sources"? 

24 THE WITNESS: Well, your Honor, the understanding that I have is 
that under the present law -- that is the law and regulations in effect 
during these years -- the income which is fairly attributable to the trade 
or business engaged in within the District or otherwise from District 
sources, as the act expresses it, includes determination on two bases. 
That is, if it is related to business engaged in within the District then 

by statute I understand it is income from District sources. 

THE COURT: Well now, let me ask you this. Let's suppose that 
this was a manufacturing concern and it manufactured goods to be sold and 
it had manufacturing offices in the District and sold all of its product, say 
in Montgomery County. Is your understanding that the "attributable to 
the District of Columbia" would cover the entire output of that company ? 

MR. WIXON: I object, your Honor. 

THE COURT: Overruled. 


THE WITNESS: Well, your Honor -- 


oh 


{ 
7 Ta. na 
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THE COURT: I mean is that what your understanding of the meaning 
of “attributable” would be, that the output of that company would be taxable 
in the District, the entire income from it, or would any part be allowed 
to Montgomery County ? : 

THE WITNESS: Iam afraid, your Honor, I can't give a really 
25 satisfactory answer to that without getting into the matter of regu- 
lations. . | 

THE COURT: No, I mean the word "attributable." Would the 
meaning of "attributable" cover that situation to the extent that the entire -- 
well, let's put it this way, let's twist it. Let's suppose that the manufacturing 
plant was in Montgomery County and its entire product was sold in the 
District, solicited and they had an agent with an office in the District, 
that they were doing business and the entire output from that manufacturing 
plant was sold in the District of Columbia, would attributable” be used to 
the extent that the entire income would be taxable in the District ? 

MR. WIXON: I object, if your Honor please. : 

THE COURT: Overruled. | 

THE WITNESS: I would understand, your Honor, that under the 


state of facts that you express all of the sales would be classified as 


District sales and under this regulation we would reach all of the income 


from the sales. 


THE COURT: Well now, let's twist it. Let's put the msnufacturing 
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plant in the District with the main office and all the sale taking place in 
Montgomery County, would you say that all the income was to be allocated 
to Montgomery County ? 

MR. WIXON: I object, if your Honor please. 

THE COURT: Overruled. 

26 THE WITNESS: Yes, sir, conversely if it had been determined 
by our office on the facts that there were no District sales, then under the 
regulation we would get no income from the trade or business. 

THE COURT: Although the manufacturing and everything took 
place in the District? 

THE WITNESS: That is correct, sir. 

THE COURT: All right. 

MR. WIXON: If your Honor please, I move to strike the testimony 
on the ground that it cannot serve to bind the District of Columbia, it can 
only be a personal expression of the witness and whether he is or is not 
accurate in his statement is not the question here. The question is the 
affect of his testimony upon the District of Columbia and, as well, upon 
The Evening Star Newspaper Company. 

THE COURT: Overruled. 

x 

Whereupon 


CROSBY BOYD 


was called to the stand as a witness by the Petitioner and, having been first 
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duly.sworn, was examined and testified as follows: 
27 THE COURT: Give your name and address. : 
THE WITNESS: Crosby Boyd, Vice President and Treasurer of 
The Evening Star Newspaper Company. | 
DIRECT EXAMINATION 
BY MR. JOHN HAMILTON: | 
Q. Your address, Mr. Boyd? A. 5019 Lowell Street, Northwest, 
| 


Washington, D. C. 


Q. How long have you been associated with The Star, Mr. Boyd? 


A. Since 1931. 
Q. How long have you been in your present capacity, sit? A. As 
Treasurer since 1941, as Vice President since 1952. : 
Q. Would you please tell the court when The Star was founded? 
A. In 1852. | 
Q. Has it been engaged in the publication of a en since 
that time? A. It has. | 
Q. What papers has it published? A. The Evening Star and ata 
later date The Sunday Star. : 


* * 





28 BY MR. JOHN HAMILTON: ! 
Q. What are the supplements of The Sunday Star, Mr. Boyd? 
A. The Sunday supplements of The Sunday Star are This Week Magazine, 


The Gravure and Pictorial Magazine, the Comic Section, and Televue. 
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* x * 


29 Q. Do you know where This Week Magazine is edited and published 


and by whom? A. Ido. 
Q. By whom is it published? 


* * * 


30 THE WITNESS: This Week Magazine is published in New York 
City, the headquarter of the company are in New York City and it is pub- 
lished by This Week Magazine, Inc. 

THE COURT: Do you pay the bills for the publication and so 
forth? 

THE WITNESS: Yes, sir. 

e * ak 
33 BY MR. JOHN HAMILTON: 

Q. Now, Mr. Boyd, would you kindly tell the Court whether or 
not the Star receives any of the revenues of This Week Magazine, Inc., 
derived from advertising ? 

cy *e * 

A. The Star receives revenue from advertising that is sold in 
This Week Magazine based on its proportionate circulation to the total 
circulation in which This Week Magazine is carried. 

BY MR. JOHN HAMILTON: 

Q. Now, Mr. Boyd, you mentioned the Star Pictorial Magazine, 

also known as the rotagravure section. Would you tell the Court, please, 


where that magazine is edited, produced and printed? 


* * x 


 * % ~@ © * « @ 8% gz 
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34 A. The Rotagravure Magazine or Pictorial Magazine is edited 

| 
in our office in Washington, D. C. It is printed by the Detroit Gravure | 
Corporation, a printing corporation located in Detroit, Michigan, and is 


received in our office by the common carrier. 


| 
* * * 


Q. What participation does the Star have in the revenues derived 


from the rotagravure sections ? 


* * x 


35 A. The Star participates entirely in the net revenue from the 
sale of advertising in the gravure section. ! 
BY MR. JOHN HAMILTON: 


Q. Now, Mr. Boyd, you also mentioned the comic section. 
Where is the comic section produced? i 


* x * 


A. The comic section of the Sunday Star is produced by the 
| 


Greater Buffalo Press, a printing shop in Buffalo, New York, and it 


is received in our plant by baggage. 


* * * 


Q. Now, does or does not the Star participate in advertising 


revenues from the comic section? | 


cd 1K * | 
A. The Star does participate in advertising revenues g - in 
revenues derived from the sale of advertising space in the comic section. 
| 
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36 Q. Mr. Boyd, you mentioned Televue Magazine. Where is 
Televue produced? 
* % % 
A. Televue is produced in Wilmington, Delaware, by the Star 


Color Press. 
* * * 


Q. Is the Star Color Press associated in any way with the Evening 
Star Newspaper Company? A. No, sir, it has no connection whatsoever, 
except as far as we are a customer. 

Q. Does or does not the Star participate in advertising revenues 
from Televue ois camel! 7 7 

A. The Star does participate in revenues from the sale of advertising 


space. 


* * x 


Q. Now, Mr. Boyd, as vice president and treasurer of the Evening 


Star Newspaper Company are you in a position to tell this Court what kind 


of a business newspaper publishing is? 
a x 


* 


37 A. The Evening Star Newspaper is primarily engaged in manufacturing 
a product which is made up of news which is gathered by our reportorial 
staff, advertising which is brought in by our advertising staff; it is manu- 
factured by the process in our composing room, in our engraving depart- 
ment, in our stereotype department and in our press room and in our mail 
room into a finished product which is then transmitted through our mail 
room and across the sidewalk and is sold as the finished product, the 


Evening and Sunday Star.: 
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* 
CROSS- EXAMINATION 
BY MR. WIXON: 


Q. Mr. Boyd, when did you state that the Evening Star had com- 
| 


menced operations’ in the District of Columbia? A. 1852. | 
40 Q. And it has continuously engaged in the printing and dissemi- 
nation of newspapers since that time? A. Correct. ) 
Q. Does the Evening Star Newspaper Company sell newspapers . 
A. It does. | 
* * * | 
4) Q. Did you file the returns for the Evening Star Newspaper 
Company, Mr. Boyd, for the years which we have in controversy? 


A. For which years, sir? 





Q. 1954 and 1955? A. Yes. | 
Q. And in what capacity did you file those returns? A. Treasurer. 
Q. Treasurer? A. I believe that is correct.’ i 

Q. They are here, sir. You might want to check them and 
ascertain that (handing Exhibitg 1A, 1B, 2A, and 2B to the witness). 
Did you ascertain, sir, whether you hadfiledthem? A. Yes. : 

Q. Did you check the items on these returns at the time that you 
executed the affidavit on the back of the returns for purposes of their 


submission? A. Yes sir. 
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42 Q. And are they correct so far as you are concerned, sir? 
A. Tothe best of my knowledge and belief. 

Q. Where did the figures on these returns come from? Where 
did they come from, sir, the various schedulizations on the returns in 
dollar amounts? A. Well, they came from the financial records of the 
Evening Star Newspaper Company. 

Q. Are those records under your supervision and control, sir? 
A. They are under my general supervision; yes, sir. 

Q. Do you know who actually prepared the return? A. Our 
comptroller, Mr. W. R. Little. 

; a * 

Q. And his signature, I believe, appears also on these returns 
as comptroller? A. That is correct. 

Q. Do you have any other address for the Evening Star Newspaper 
Company besides llth and Pennsylvania Avenue, Northwest? A. We 
have a foreign office in Paris, ‘France, at which mail for our foreign 
correspondents is addressed. We have representatives in New York and 
43 Chicago who act as our representatives in transacting business 
for the Evening Star and Sunday Star. 

Q. Well, sir, I asked you if you had any other address besides 
llth and Pennsylvania Avenue, Northwest, for the Evening Star Newspaper 
Company. 


In explanation may I state to you, sir, that the return at the top 
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on the first page inquires in the following language: "Your D. e. address, 
print plainly corporation's name and business address." A. well, that 
is our main business address, sir. : 

Q. Do you have any other address for the Evening oo 
Company? A. Except what I said to you in the first place, none. 

Q. The foreign correspondent who is, I understand, in Paris, 
France --: i 

MR. JOHN HAMILTON: Just a minute. That is not what he 
testified to, Mr. Wixon. He said "foreign office.” : 

MR. WIXON: Well, foreign office; let's get that clarified. 

BY MR. WEXON: | 

Q. What is the foreign office? A. The foreign office is an office 
maintained in Paris as a headquarters for our Paris or foreign correspondent 
44 or correspondents who cover Europe, England, the Middle East. 

Q. .Those are, I take it, newspaper reporters ? Would that be 
correct, sir,.as I would speak of them, or correspondents ? A. The word 
"correspondent"; he. is an employee of the Evening Star en Company. 

Q. . His purpose, I take it, is to get news for the Evening Star 
Newspaper or their purposes, is that correct, sir? A. That is correct. 

Q. Now, with respect to the Chicago and New York operation, 
are the persons there in a similar category, that is to say, they are 
correspondents for the newspaper? A. They are representatives for 


advertising purposes, for soliciting advertising. | 
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Q. Are they correspondents? A. Well, I used the word"repre- 
sentative." To the best of my knowledge and believe that is the correct 
terminology. 


Q. Now, with the exception of those individuals in Paris, Chicago, 


and New York, I understand your office address is llth and Pennsylvania 


Avenue? A. Correct. 
Q. Do you have any office in Maryland or Virginia? A. No. 
Q. Do you have any office in West Virginia? A. No, sir. 
* * * 
45 Q. Do you buy these comics that you spoke about on direct 
examination? Do you purchase them? A. To understand that you have to 
understand what is purchased in buying comics. 

We purchase the material from which comics are prepared; we 
purchase the rights to utilize those from feature syndicates such as the 
Chicago Daily News feature syndicate, or King Features, which is a 
feature syndicate of Hearst Enterprises. We purchase those and from such 
drawings mats are prepared and for the Sunday paper are forwarded to 
our printer in Buffalo who purchases newsprint and produces a comic : 
section which we purchase from the Greater Buffalo Press. 

Q. Well, let me ask: you, sir, I understand that you obtain one 
of these comic strips from a syndicate? A. That is correct. 


Q. I take it that is on a contract that provides in essence you 
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will be provided in mat form a certain comic strip, is that right, sir ? 
A. Yes, in mat or a drawing suitable for photoengraving iia 
46 Q. Do you make that? A. If necessary. In most cases we get 
it in mat form. 


Q. When you get the mat form what do you do with it? A. If 





it is for the daily comic it is cast in a flat cast and is put in the chase or 
form and is reproduced by further stereotyping into a curved plate which 
is placed on our press. : 

Q. Now, do you do that here, sir? A. We do that for the daily 


paper; we do that in Washington, D. C. 





Q. Now, with respect to the Sunday paper, I understand you send 
the necessary material out to Buffalo, New York. Is that correct, sir ? 
A. The material is either sent by the syndicate to Buffalo or by an adver- 
tising agency. In the case of advertising that is produced in the comic 
section that is sent directly by the advertising agency to our printer in 
Buffalo where the product is produced. : 

Q. Naw, yousay “our printer in Buffalo"? A. That is correct. 

Q. What do you mean by that, sir? A. Our printer is the Greater 
Buffalo Press. When I say a printer I mean one who produces’ the entire 
product there after he receives the necessary materials. He prints 
the comic sections in color. : 


47 Q. Yes, sir. Well now, he is your printer. Do you contract 
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with him for this work? A. We do. 
Q. And you pay, I take it, the Greater Buffalo Press for the 
product which he prepares. Is that correct, sir? A. We pay at the 


rate of so much per thousand for the -- 


Q. Is that thousand sheets, sir, or a thousand what? A. A 


thousand sections depending on size. 

-Q. How do you get those? A. By common carrier. 

Q. Commoncarrier? A. Yes, sir. 

Q. In other words, Greater Buffalo Press after it prepares these 
matters ships them to you by common carrier? A. Yes, sir. 

' Q. Upon receipt of them do you pay the Greater Buffalo Press 
for the product which it has printed? A. We do. 

Q. Now, with respect to Televue, do you print that, sir? A. No, 
that is printed by the Star Color Press in Wilmington, Delaware. 

Q. Do you buy it? A. We make a purchase of those magazine 
sections according to their size and we pay in accordance with the number 
48 that we purchase. 

Q. In other words, it is a contract under which for a certain 
amount of money you will receive a certain number of copies of Televue, 
is that right, sir? A. That is for printing purposes; we do the editing 
of that Televue Magazine. 

Q. Who prepares the copy for it, sir? A. The Televue Editor 


of the Star. 





| 
| 
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Q. Now, do you get that in a mock-up form? I may not be using 
the correct terms, but they are the only ones that Iam aware of. Do 
you prepare the necessary material to be put into Televue ? A. Yes, sir. 

Q. And then do you send that material out to the company which 
prints it? A. That is correct. | 

Q. And then that company prints the material received from you 
for a certain price, is that correct, sir? A. He does except in the case 
of an advertisement that may be sent to him by an advertising — 

Q. Now, you spoke of the rotagravure section. A. Yes. 

Q. I understand that is prepared entirely in the District of Columbia? 
49 A. It is edited and collated in the District of Columbia; that is 


correct. 





Q. And printed by the Evening Star Newspaper Compan » is that 
right, sir? A. No,. sir. It is printed in Detroit, Michigan, by Detroit 


Gravure Corporation. | 


Q:- Now, is that done on the basis of a contract, that is to say, 


the printing? A. That is correct. 


Q. And do you pay for that work? A. We do. | 
| 
Q. And when the work has been finished by the company how do 


you get it? A. By common carrier. | 


Q. Do you contract for any certain number of copies? A. Our 


price is determined by a minimum order. | 
| 
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Q. Now, This Week Magazine, do you purchase that, sir? 
A. We make a purchase of This Week Magazine at so much per thousand 
copies. 

Q. And how do you receive This Week Magazine? A. By common 
carrier. 

Q. And where do you receive it from sir? A. From Hoboken, 
from the Alco Gravure Corporation, a printing corporation, in Hoboken, 
New York. 


50 Q. What does the physical newspaper that you sell consist of, 


sir ? 

THE COURT: Now you are thinking of the daily paper or the 
Sunday paper ? 

MR, WLXON: I am going to use both. We will take the daily 
paper, sir. 


BY MR. WIXON: 
Q. What are the physical contents of that paper? A. The physical 
contents are newsprint paper and carbon ink. 
Q. Now, that would be for the daily newspaper? A. That is 
correct. 
Q. You don't have any supplementary sections of that such as a 
rotagravure section? A. Not on any basis of regularity. 


Q. Now with respect of the Sunday paper, of what does that 
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consist, sir? A. That consists of the black and white sections which are 
identical in their component parts with the daily paper which I previously 
described and a group of Sunday supplements which we have individually 
described here previously, such as -- do you want me to enumerate 


them ? | 


THE COURT: You have already told us. 


BY MR. WIXON: | 


Q. Iunderstand. The rotagravure section and the Televue and 
the like? A. That is correct. , 
ol Q. Now, what raw materials do you use in order to put out this 
newspaper? A. We use newsprint, ink, lead or type metal, stereo- 
type metal, zinc magnesium; those are the principal components that 
are necessary from a -- there are many materials which make up a 
press -- ! 

Q. Iunderstand. A. (continuing) -- which I could wenticn. 

Q. You would have to use oil, for example, to run your presses ? 
A. Yes, sir. : 


Q. Now, when you get your materials you end up with a newspaper. 


After the whole process is completed you have a piece of paper upon which 





have been printed certain figures, certain diagrams, certain words and 


the like, is that correct, sir? A. That is right. | 


Q. Well now, isn't it a fact that your Televue Magazine and 
| 
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your rotagravure section and your comic strips and This Week Magazine 
are, although in finished form, the raw materials which are necessary 
for the publication of your Sunday newspaper ? Although you obtain them in 
a finished form, they are all part of the raw materials which are necessary 
32 if you are to publish your Sunday newspaper? A. With the ex- 
ception of This Week of which we have no hand in the raw material or 
any of the components of This Week, it is a direct, straight purchase. 
* * * 
Q. Iunderstand you have correspondents for the Star, sir, 
according to your answers just a few minutes ago? A. That is correct. 


* * * 


53 Q. Yes, sir. 


Now, with respect to these correspondents in Europe, Paris, 


how do you obtain their services ? 

THE COURT: He didn't say they were correspondents, he said 
they were representatives. 

A. No. 

MR. JOHN HAMILTON: He said they were correspondents in the 
Paris office. 

THE COURT: Oh, Paris office, yes. 

BY MR. WIXON: 


Q. How do you obtain their services? Are they employees of 
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the Evening Star Newspaper Company or do they supply you with their 
material which they have obtained on the basis of a contractual price or 
some other arrangement? A. In our Paris office, the individual who is 


| 


the correspondent is an employee of the Evening Star. 

Q. Is there more than one? A. There are instances that arise 
where we purchase from other correspondents who have no direct connection 
with the Star material or stories which are published in the Star. 


Q. Isee. But you have one representative, I understand, in 
| 


| 


Paris? A. That is correct. 
Q. Do you have any physical plant for the manufacture or pro- 
54 cessing of your paper outside of the District of Columbia? 
I am not talking about the contractual relationships, sit. A. No, 
sir, we do not. | 
Q. Do you have any warehouses outside of the District of Columbia; 
storage supply? A. No, sir. ! 


* * * 


ELMER J. DEVORE 





56 was called as a witness for the petitioner and, first having been 
duly sworn, was examined and testified as follows: : 
DIRECT EXAMINATION | 
THE COURT: Please give your full name and address to the 


reporter. 


' 
! 
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THE WITNESS: Elmer J. DeVore; 4823 Sixteenth Street, North- 


west. 
BY MR. JOHN HAMILTON: 


Are you employed by the Star? A. Yes, sir. 


In what capacity? A. Circulation manager. 


e 


© © © © 


How long have you been circulation manager? A. Since 1946. 
bs a * 
57 Q. Do you keep any records showing whether subscribers are 
residents or nonresidents of the District of Columbia? A. No, sir. 
x * * 
Q. Now, Mr. DeVore, will you please tell the Court how news- 
58 papers are distributed by the Evening Star and the Sunday Star ? 
A. We sell the newspapers to distributors, the bulk of them, who receive 
their papers either out in the field or at our office. We relay the truck 
loads of papers out into Maryland and Virginia and transfer them at those 
points to distributors who make distribution through carrier boys in those 
areas. Within the District and some fringe areas the trucks come to 
our plant, pick up the papers and supply the newspaper carrier boys or 
the newsstands and the street sale corner boys with papers. 
THE COURT: Well, don't you have a record of the people to 


whom you sell them? 


THE WITNESS: No, sir. 


How long have you been employed by the Star? A. Since 1935. 








| 
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THE COURT: You mean you don't know to whom you sell your papers? 
THE WITNESS: No, sir. : 
ok * * 


BY MR. JOHN HAMILTON: | 
Q. Mr. DeVore, do you sell newspapers by any other means, 

other than by sale to distributors? A. Oh, yes, we have mail subscribers, 
and we sell them to dealers and agencies outside of the area, our trading 
zone, such as shipping them out to New York, Baltimore, other places 

like that. | 
59 Q. How is delivery of the papers in those instances onal Mr. 
DeVore? A. Through bus, baggage, air freight, air express, | common 


carrier. 
| 


Q. Now, do you have certain classifications for the dealers 
that you have, Mr. DeVore? A. Yes, sir. : 

Q. What are those classifications? A. We have what we call the 
rural distributor, the suburban distributor, the city home delivery distri- 


butor, newsstand-street sale distributor. ! 


* * * 
60 Q. Iasked you what is the contractual relationship between the 
distributors and the Star? A. We have a contract with individuals to 
handle the Star paper and we supply them with a given number of papers; 
they may order from us whatever number they want and they supply the 


carrier boy or the newsstand and so on. 
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THE COURT: Well, you sell it to them? 


THE WITNESS: We sell the papers to the distributor, yes. 


THE COURT: When you sell them you don't own the paper any 


longer ? 


66 


THE WITNESS: After we sell it, no, sir. 
THE COURT: They can do anything they please with it? 
THE WITNESS: So long as they follow the contract, sir. 


a * *x 


MR. JOHN HAMILTON: I have four forms of an agreement which 


I would like to have marked for identification as Petitioner's Exhibits 


7-A, B, C, and D. 


(Thereupon, Petitioner's Exhibits 
7-A, B, C, and D were marked for 
identification. ) 

BY MR. JOHN HAMILTON: 


Q. Mr. DeVore, I show you Petitioner's Exhibits No. 7-A, B, 


C, and D, and ask if you can identify these, sir? (Handing documents 


67 


to the witness.) A. Yes, sir. 
Q. What are they, sir? A. An agreement -- 


THE COURT: Well now, just take Exhibit A, B, just tell what it 


A. A, newsstand and street sales. 


BY MR. JOHN HAMILTON: 
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Q. What do you mean by newsstand and street sales? A. That 
is the distributor that supplies papers to newsstands and corner boys which 
we call street sales in the District of Columbia. : 

Q. Now, tell the Court whether or not that form of an agreement 
which is set forth as Petitioner's Exhibit No. 7-A was in force and effect 
in the years 1954 and 1955 for all distributors designated as fepantand 
and street distributors? A. Yes, sir. i 

THE COURT: All right, Go now to the others. 


THE WITNESS: 7-B, rural distributors. 





THE COURT: Now, is that true with respect to them? Was it in 
force? i 
| 


THE WITNESS: Yes, Sir. 
THE COURT: All right. ! 
THE WITNESS: 7-C, is a suburban home delivery distributor. 
68 THE COURT: Was that in force in 1954? : 
THE WITNESS: Yes, sir. ; 
7-D was a home delivery distributor within the District of Columbia. 
* * * : 
71 MR. WIXON: Now, your Honor, I don't know and I want to bring 
this out, these contracts do have typed-in material in them, I take it 
that it isnot suggested that the identities of this particular item were on 
all other contracts. ! 


(END OF VOIR DIRE EXAMINATION) 
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MR. JOHN HAMILTON: If your Honor please, the introduction 
of these forms is only to show the type of arrangement that existed between 
The Star and the Distributors without any reference to the matter that is 
typed in them. 
THE COURT: Mr. Wixon, do you object to them? 
MR. WIXON: Yes, sir, I do. 
THE COURT: I will overrule the objection, with the understanding 


that the reception relates only to the form, not anything contained in it. 


















I don't know where you are going to lead us or anything else. 
72 (The documents referred to, pre- 
viously marked Petitioner's Ex- 
hibits Nos. 7a through d for iden- 
tification, were received in evi- 
dence. ) 
BY MR. JOHN HAMILTON: 
Q. Will you tell the court whether or not any of these distributors 


were employed by The Star? 


* x * 


‘ 
THE WITNESS: They are contractors, buying and selling papers. ‘ 
THE COURT: Were they employed? ; 
THE WITNESS: No, sir. : 
THE COURT: You didn't pay them salaries? 1 
THE WITNESS: No, sir. 


-< 
b 
BY MR. JOHN HAMILTON: A 
A 
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73 Q. Will you tell the court, please, Mr. DeVore, just how 
physical delivery of the newspapers is made to the distributors? 
* * * ! 

THE WITNESS: After the paper is completed and handled through 
our mail room it arrives on the loading platform, it is placed in trucks 
and hauled to relay points for distributors that handle the papers in the 
rural and suburban areas. And most of the city distributors and news - 
74 stands within the D. C. pick up their papers at The Sear plant -- 

THE COURT: You mean The Star platform? | 

THE WITNESS: Yes, at the platform. Now, when you get into that, 
there are different editions. Some of the men may pick: up their Home 
Edition at the plant and then we relay the Night Final papers out to them 
at given points outside the District or within the District. | 

We haul practically all of our rural dealers’ papers out to them 
and most of our suburban men's papers, we haul. them out to a given 
place. ! 

xe * * 

Q. Mr. DeVore, what records do you maintain showing delivery 
of the newspapers to the various distributors? A. We keep a blotter that 
we put their draw -- the man places an order and it is placed on this 
blotter day by day and by editions. : 


| 
Q. Now, at my request did you bring with you the blotters for the 
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MR. JOHN HAMILTON: If your Honor please the introduction 
of these forms is only to show the type of arrangement that existed between ‘ 
The Star and the Distributors without any reference to the matter that is 
typed in them. 
THE COURT: Mr. Wixon, do you object to them? 
MR. WIXON: Yes, sir, I do. 
THE COURT: I will overrule the objection, with the understanding 
that the reception relates only to the form, not anything contained in it. 
I don't know where you are going to lead us or anything else. 
72 (The documents referred to, pre- 
viously marked Petitioner's Ex- 


hibits Nos. 7a through d for iden- 
tification, were received in evi- 


dence. ) 
BY MR. JOHN HAMILTON: 
Q. Will you tell the court whether or not any of these distributors 
were employed by The Star? } 
* * * > 
THE WITNESS: They are contractors, buying and selling papers. : 
THE COURT: Were they employed? x 


THE WITNESS: No, sir. 


“ 

THE COURT: You didn't pay them salaries? . 
< 

THE WITNESS: No, sir. b 
BY MR. JOHN HAMILTON: . 

A 
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73 Q. Will you tell the court, please, Mr. DeVore, just how 


physical delivery of the newspapers is made to the distributors ? 
* * | 
| 
THE WITNESS: After the paper is completed and handled through 


| 
our mail room it arrives on the loading platform, it is placed in trucks 


and hauled to relay points for distributors that handle the papers in the 

rural and suburban areas. And most of the city distributors and news - 

74 stands within the D. C. pick up their papers at The Star plant -- 
| 


THE COURT: You mean The Star platform? 


| 
THE WITNESS: Yes, at the platform. Now, when you get into that, 


there are different editions. Some of the men may pick up their Home 


Edition at the plant and then we relay the Night Final papers out to them 


| 
| 


at given points outside the District or within the District. | 

We haul practically all of our rural dealers’ papers out to them 
and most of our suburban men's papers, we haul. them out to a given 
place. 


* * * 


Q. Mr. DeVore, what records do you maintain showing delivery 
of the newspapers to the various distributors? A. We keep a blotter that 
we put their draw -- the man places an order and it is placed on this 
blotter day by day and by editions. | 

Q. Now, at my request did you bring with you the blotters for the 


| 





44 
years 1954 and 1955? A. Yes, sir. 

THE COURT: While he is getting that, let me ask you this. I 
believe in Bethesda, let's suppose that I want -- I live on a certain street, 
75 and I wanted to get The Star and I called up The Star paper and 
said I would like to become a subscriber to The Star. How could you 
carry out my wishes if you don't know who is out there and have no record 
of the distributors? 

THE WITNESS: Well, we would take your message or your order 
and it is handled by clerks and goes out to our router and put it -- find 
out what territory -- what distributor had that area. We would turn that 
order over -- we would mark it, and they are all listed by names or also, 
numbers, we list that and send it out to the distributor and he in turn -- 

THE COURT: You mean it would take that long before I would get 
the paper ? 

THE WITNESS: If you ordered the paper this morning you could 


probably get it this afternoon. I hope you would get it this afternoon. 


Because tha distributor, we would send out the message to him with his 


papers -- 

THE COURT: But you wouldn't know who it was. You don't know 
who would distribute to the area in which I live. 

THE WITNESS: Oh, yes I do. 


THE COURT: You say you have no records of any -- 
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THE WITNESS: We have the records of the cities that , certain 
distributor serves in. You would call in and give your name and address. 
We'd place that address through our router and we would come up with 
76 the distributor within that area. Then he in turn scl get your 
order, he'd take that order and look in his master book and key that to 
the boy in your block or in your area and he would turn it over to that 
carrier boy. : 
The distributors keep either the name or the address, lin some 
cases both. : 
THE COURT: All right. It is beyond me. Go ahead. : 
BY MR. JOHN HAMILTON: | 
Q. Mr. DeVore, I show you a document designated, “Daily 
| 


Book, January 1954, " which I'd like to have marked for identification as 


Petitioner's No. 8 for identification. | 


THE COURT: Before we get into that --. All right, let it be 


marked. ! 
(The document referred to was 


marked Petitioner's Exhibit No. 
8 for identification. ) 


BY MR. JOHN HAMILTON: : 
Q. What is this, Mr. Devore? A. This is the blotter, we have 
the records of the different customers, the dealers, the agents, every- 


body that buys papers from The Star, and January 1954 -- : 
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Q. Does or does not that contain the names of all your various 
dealers, city, suburban, and rural? A. Yes, sir, every one of them. 
77 THE COURT: mee it have the addresses ? 

THE WITNESS: This is the dealers (indicating). 

THE COURT: Do they have the addresses? 

THE WITNESS: Not in all cases, if a dealer picks up his papers 
at the plant we wouldn't necessarily have his address on there. 

THE COURT: Would you have it if he didn't? 

THE WITNESS: Oh yes, because we'd have to send the papers 
to him. 

BY MR. JOHN HAMILTON: 

Q. Now, I note in there that certain names are checked in red, 
Mr. DeVore, what does that represent? A. That represents the papers 
that were sent out to the different dealers or distributors and picked up 
outside the District of Columbia. 

Q. Now, do or do not those records indicate the number of papers 
that were handled each day in the month of January, 1954, by distribution 
to the various distributors? A. Yes, sir. 

Q. And you have brought with you the blotters for all the months 
of 1954 and 1955? A. Yes, I might mention that they are broken down 
into Daily and Sunday blotters. 


* me 
79 MR. WIXON: If your Honor please, your Honor mentions delivery, 


Vv 


re 
Vv. 5; gy ®@ 
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I understand delivery of the newspapers if you are speaking of it ultimately 
means the list of the persons who buy the newspapers. You haven't got 
anything -- ! 
THE COURT: No, that is entirely different. They are the purchasers 
from the distributors. What The Star does, it sells its sapenel te distribu- 


tors. 





MR. WIXON: I understand that, sir. 


THE COURT: What it does after that, for instance, you and I 


| 
or anybody, what we call subscribers, we have no contractual relations 


with The Star at all. 


MR. WIXON: None whatsoever, as I understand, 


* we * 


80 THE COURT: That is something to be argued about. Now, let's 


number them Exhibit 8a through 8z6. | 
(The documents referred to were 
marked Petitioner's Exhibits Nos. 
8a through 826 for identification, 
‘ gnd received in, evidence, ) 


82 Q. Do these records that are here before you, Mr. DeVore, 
indicate the number of mail subscriptions as well as those papers that 


are delivered by truck, picked up at The Star loading platform ? A. It 
shows the mail by editions. | 


83 Q. Isee, sir. A. But not the individual's name. 
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Q. Then, do I understand from you that this reflects all of the 
newspapers that were sold for the years 1954 and 1955 by the Star ? 

MR. WIXON: Iam sorry, I missed it. There was a noise there. 

THE COURT: He wants to know whether they show all the payers 
that were sold by The Star in 1954 and 1955. 

THE WITNESS: Absolutely. 

BY MR. JOHN HAMILTON: 

Q. Now, in order that we may all understand you, Mr. DeVore, 
I asked you a minute ago what these red check marks indicated opposite 
the names of dealers. Would you kindly tell the court again, please, 
just what that does represent? A. The red check mark is where we 
delivered the papers outside of the District of Columbia. 

Q. Now, for what purpose was that red check mark placed on this 
blotter? A. For the auditors that came in to prepare a statement, for 
you, Mr. Hamilton. 

Q. And that is LaFrentz &Co.? A. That is right. 

Q. Will you tell the court, please, Mr. DeVore, how settlement 
is made by the various distributors to The Star? A. They are requested 
85 to pay their paper bill by the 10th of the month and it comes in by 
mail, they come into the office and pay it, cash, and various ways. 

Q. What instructions, if any, Mr. DeVore, are given by The 


Star to the distributors with respect to delivery of papers? 
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MR. WIXON: I object, if your Honor please, we have contracts 
in evidence here. : 

THE COURT: Yes, I don't see -- | 

MR. JOHN HAMILTON: I don't think the contract speaks to the 


exclusion of any instructions that this -- 


THE COURT: I don't know whether this makes this man amenable 


to The Star or the distributor or not, I haven't read the contracts, I don't 
know what the contracts say. Let me say if they are agents of The Star, 
why then instructions would be -- : 

MR. JOHN HAMILTON: They are agents, your Honor, ‘but it doesn't 
embrace obviously all of the -- , 

THE COURT: I understood that they weren't agents or employees. 

MR. JOHN HAMILTON: They are independent contractors. 

THE COURT: Well, I don't think the independent contractors -- 
according to his testimony they buy the papers for a certain stim of money 

| 


and turn around and sell it to somebody else for another. | 


86 MR. JOHN HAMILTON: They are independent contractors. 


88 BY MR. JOHN HAMILTON: ! 
Q. Mr. DeVore, do you, as Circulation Manager of he Star, 

89 know each of the distributors that you have referred to ? A. Yes, 

sir, I know each one of them. : 


Q. Do you know how many of those distributors have carrier 


boys that work for them? A. Yes, I know them individually. 
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Q.. Do you know how many carrier boys there are that work for 
these various distributors? A. Not exactly,no, sir. 

Q. Do you have any knowledge of the approximate number of 
carrier boys that handle Star newspapers? A. They change from day to 
day, but it runs in the neighborhood of 3, 500 boys. 

Q. Now, as Circulation Manager of The Star, does or does not 
The Star present any awards to the carrier boys in connection with the 
solicitation of subscribers ? 

MR. WIXON: I object, if your Honor please, it has nothing to do 
with the issues before this court. These boys are not the employees of 
The Evening Star Newspaper Company because The Evening Star Newspaper 
Company, as I understand the testimony so far, does not engage boys for 
the delivery of its newspaper. The distributors or some other person so 
engages them. And any activity they may have with those boys, if your 
Honor please, comes out not as an employer-employee relationship but 
some sort of a gratuity. 

THE COURT: I think he's right, Mr. Hamilton. I don't think 
90 the boys that go around soliciting for The Star either in the District 
or outside of the District -- after all, it is somewhat in your theory, the 
proportions, you are not only showing what is done in Maryland and 


Virginia, but you are also showing what was-- you are not showing what 


was done in the District as well as not showing -- 
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MR. JOHN HAMILTON: I propose to show it, your Honor. 
THE COURT: I think he's right, under your theory that the boys 
are employed by The Star. ! 


MR. JOHN HAMILTON: Well, I am not here prepared to pass 





upon the reiationship of the boys to The Star, but I think, your Honor, 
that the record should show that what these carrier boys do -- 

THE COURT: Suppose you show that the carrier boy goes around 
and says to someone, "I wish you'd take The Star paper" and it isn't 
The Star, he is dealing with something that his distributor cmb, He is 
really selling them for the distributor, isn't he? If your theory is that 
The Star is not supplying any service, which you maintain? : 

MR. JOHN HAMILTON: All right, your Honor, I will withdraw that 
line of questioning. | 

* x % 

91 BY MR. JOHN HAMILTON: 

Q. Will you tell the court, please, sir, whether or not The Star 
employs solicitors to solicit subscriptions to The Star? A. Yes, sir. 


| 
Q. How many does it employ, sir? A. It ranges between 18 
and 30. : 


Q. How mary did it employ in 1954 and 1955? A. In 1954 there. 
were -- I checked a given date and we had 12, and then in '55 we had 30, 
| 
I just took a given date -- January the first, because that was the beginning 


of the year. , 
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Q. Now, are those people that you have reference to employees 
of The Star? A. Yes, sir. 

Q. Now, tell the court, please, sir, whether they solicit ex- 
clusively in Maryland, Virginia, and the District of Columbia? A. No. 

Q. How they are assigned? A. No, they are assigned to different 
areas. We may have them all in Maryland or Virginia and you may have 
them all in the District, we assign them as we see fit. 

THE COURT: Was that true in 1954 and '55? 

THE WITNESS: Yes, sir. 

* * * 
92 BY MR. JOHN HAMILTON: 

Q. Mr. DeVore, will you tell the Court whether the daily blotters 
show the extent of the routes of the various distributors. 

93 MR. WIXON: I object, if your Honor please, the records are there, 
they will show. 

THE WITNESS: No. sir. 

MR. JOHN HAMILTON: He just testified they didn't show it, Mr. 
Wixon. 

THE COURT: Mr. Hamilton, well, of course, he said no, it 
wouldn't show, so it doesn't make any difference whether it was material 
or not. It wouldn't make any difference, would it? Let's suppose that 
one of your distributors was on the corner of say, East-West Highway 


and Wisconsin Avenue, and you sold him a batch of papers every day, 


took the truck out there and delivered to him. What difference would it 
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make whether he supplied some people below the District line, say around 
in Tenley town ? | 

MR. JOHN HAMILTON: It is not quite as simple as that, your 
Honor. In connection with certain of the suburban distributors, as I 
understand it, those are the distributors who operate in the immediate 
environs of the District of Columbia. Those distributors may serve 
routes both in and outside of the District. | 

THE COURT: I say what difference does it make. if it isn't 


the act upon which you are basing some locale of the transaction, the 


sale of the paper to the distributor, after that you have nothing to do with 





it, have you? 
94 MR. JOHN HAMILTON: That is correct. : 


THE COURT: It doesn't make any difference whether it sells in the 


District, Maryland, or -- 


| 
MR. JOHN HAMILTON: That is correct, your Honor. * * * 


Q. What editions of The Star are published and distributed, 
Mr. DeVore? A. The Noon Edition, Metropolitan 1 Star, Metropolitan 
2 Star, Night Final Stocks, Night Final Stocks-Sports. : 


* * * 


BY MR. JOHN HAMILTON: 


Q. Mr. Devore, I direct your attention to Petitioner's Exhibit 


No. 7c, paragraph 5 thereof, which reads, as follows: 


"Dealer further agrees that he will do all in his power to 
promote or extend the circulation of The Star within the 
above-designated area." 
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My question to you is this, sir, what does the dealer do in 
compliance with the provisions of that clause that I have just read you? 
MR. WIXON: I object, your Honor. 
cs * * 
_ MR. WIXON: There are any number of dealers here. To attempt 
97 to give testimony for the dealers with The Evening Star Company, 
it is a matter with the dealers. 
* cs ae 
98 7 THE COURT: Well, he says what they all do. Iam going to let 
him answer it. I suppose he goes around and follows them around. I 
would think that implies that, of his own knowledge. I will let him answer 
it. 
MR. WIXON: . May I interpose again the objection on the ground 


that necessarily it is hearsay, sir. 


99 THE COURT: I don't think it is necessary. I think this man 


could go out every day, go around and see what the dealers do. Go 
ahead and answer the question. 

THE WITNESS: Well, a rural distributor -- 

THE COURT: No, all the distributors. 

THE WITNESS: All the rural distributors solicit new business. 
If somebody moves into a house along a rural route they go in, ask them 


if they want to take The Star. Then they go out, put up a tube in front. 
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They bring in the order to the office and we pay them for that andor, 

THE COURT: May I ask you how you know that ? | 

THE WITNESS: Well, I ride from time to time with the distributors, 
I see the orders when they bring them into the office to be paid for. 

THE COURT: Well, you are testifying now from a practice, aren't 
you? You don't know if that is done in every instance, do you? 

THE WITNESS: Iam afraid I don't know every instance. 

THE COURT: You are testifying from a custom or practice? 

THE WITNESS: I have been with them. ! 

THE COURT: I understand that. 


THE WITNESS: Yes, sir. 


* * * 





100 MR. JOHN HAMILTON: iam offering this testimony, your Honor 


only to show a business activity of The Star outside the District of Columbia. 
| 


Now, I understand that your Honor believes that there are certain limitations 


to the probative value of this evidence. | 


THE COURT: Well, I think there is something more than that. 


I think there is a very serious doubt whether it is The Star's activity. 


* * * 
| 


MR. WIXON: For purposes of the record, your Honor, may I 
move to strike the testimony -- | 


THE COURT: I will overrule your motion at this time’ subject 
| 


| 
| 
| 
| 
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to further consideration of the question. 
* * bg 

Q. Do you keep records of what new subscriptions are obtained 
by the rural distributors? A. Yes, sir. 

Q. Now, what do the suburban distributors do with respect to 
the provisions of that clause that I have just read to you? 

THE COURT: If he knows. 

a * * 
101 MR. WIXON: Objection. 

THE COURT: Same objection, I will make the same ruling, you 
go ahead and testify. 

THE WITNESS: Well, they call on non-subscribers, they also 
instruct their boys and work with their boys to solicit for new business, 
turn in the orders either for cash or for premiums. 

MR. WIXON: May I at this point observe, if your Honor please, 
that the instructions given, unless this witness has heard a particular 
man give a particular instruction, necessarily is hearsay, it is objection- 
able on that ground, and moreover it is irrelevant to the issue involved 
in this case in that by the testimony so far these contracts for the sales 
of the newspapers are made and relieve The Star of any further obligation 
with respect to them. 


THE COURT: Iam inclined to agree with you, but I am going 
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to receive it and reserve the ruling on it until later. 
BY MR. JOHN HAMILTON: ! 
Q. Do you keep records, Mr. DeVore, of the number of rural 
and suburban distributors that are assigned routes outside the District 


of Columbia ? 


| 
MR. WIXON: I object. On the ground of materiality, of course. 


102 THE COURT: If you mean the the place where the delivery of the 
| 


papers is made. 


| 
| 


MR. JOHN HAMILTON: That is correct, your Honor. 

THE COURT: But you don't say that, you said routes. For instance, 
a man may have a route that may be 75 percent his in the District of 
Columbia, but he acquires title to the papers, say, across the borderline 
there, let's take it at Wisconsin Avenue, over where the shopping center 
is in Maryland. Now, if your theory is right, what difference could it 


make whether -- | 


MR. JOHN HAMILTON: If your Honor please, my question was 


so phrased as to ask him the records as to the number of distributors 
who maintained routes outside the District of Columbia. 


| 
| 
| 


THE COURT: Well, what difference would it make? | 


MR. JOHN HAMILTON: I think it is material, your Honor, for 
your Honor to know and the record to show the number of distributors 


in the District of Columbia, the number who operate exclusively outside 





58 


the District of Columbia and the number who operate in fringe areas. 

THE COURT: Well, you didn't ask him about the operation, you 
asked him about the routes. 

MR. JOHN HAMILTON: I will be glad to rephrase the question 
to use the word "operate, "’ sir. 

THE COURT: Now, if you know how many distributors receive 
103 the delivery outside the District and you have a record of it I 
think a record would be admissible. wy 

MR. JOHN HAMILTON: I will be glad to ask him that question, 7 
your Honor. 

THE COURT: I don't think whether the subscriber is important -- 
if you are right. Now, if you are right that this is nothing but a sale of a 
tangible piece of property, to wit: a newspaper, it is nothing but a sale 
transaction, it doesn't involve anythink else, the manufacturing or as- 
sembling into a package called a newspaper and sold as a physical thing. 
Now, that is your theory, you told me so. 

MR. JOHN HAMILTON: Yes, your Honor. 

THE COURT: Now, what difference does it make what happens 
after your purchaser gets the paper ? 

MR. JOHN HAMILTON: It makes this difference, your Honor. 
I would be more than. happy to confine my testimony just to those aspects 


of this transaction if the District will concede that we are engaged in trade 








59 i 
or business both inside and outside the District and therefore entitled to 
apportion our income. 


THE COURT: That wouldn't throw any light on it or not, what the 


District concedes. | 
MR. JOHN HAMILTON: It is relevant to that extent, ‘your Honor, 
as to what the many activities of The Star outside the District of Columbia 
should be brought out and be a part of this record. If our activities are 
104 confined in the District of Columbia, obviously we are not entitled 
to apportion our income. But if, on the other hand, as we propose to 
show, we are engaged in a number of activities unrelated to the District 
of Columbia, then we are entitled to apportion our income and then it 
falls upon your Honor's shoulders to determine which formula is applicable 
to the apportionment of income. : 
THE COURT: Well, I can't see that you have any activity after 


the paper is sold. I don't see how you could have any activity in relation 





to that such as what is done with respect to the subscribers L. you call 
them subscribers, they are purchasers, probably, I don't know what 
you'd call them -- but what difference does it make? : 

MR. JOHN HAMILTON: Well, this certainly makes a difference, 
your Honor. If we can show that these carrier boys and distributors 
are constantly soliciting new subscriptions. | 

THE COURT: That is not The Star. You abandoned that theory, 


| 


| 
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the Star isn't doing it. The Star isn't soliciting any papers. What 
these people are selling is something that doesn't belong to The Star 
any more. The Star has abandoned all title, claim, connection with the 
article. It is just very much like -- 


MR. JOHN HAMILTON: Well, that is true, your Honor, as far 


105 as those papers that are sold and physically delivered, but they 


are soliciting new subscriptions. 

THE COURT: They are only getting someone to buy something 
that they are going to buy from The Star in the future. If your theory is 
correct it is no different than Rich's Shoe Company advertising shoes. 
True, they are going to get them from some manufacturer, but it isn't 
the manufacturer advertising, is it? 

MR. JOHN HAMILTON: No, not technically. 

* * me 

MR. JOHN HAMILTON: I would like to make a tender of what 
we propose to show and then your Honor can rule whether it is relative 
or not. 

THE COURT: Suppose you do that. 

MR. JOHN HAMILTON: We propose to show and will show by 
this witness, Mr. DeVore, that the carrier boys constantly solicit new 
subscribers for The Star, that the distributors, pursuant to the terms of 


their agreements, constantly solicit new subscribers for The Star, and 





| 


61 


106 I have specific reference to new subscribers outside the District 


of Columbia. 
THE COURT: They do it inside, too. 
MR. JOHN HAMILTON: And they do it inside, too. | 
And I also propose to show that as of 1954 there were 44 distribu- 
tors who were operating in the District of Columbia, 67 who operated : 


entirely outside the District of Columbia, and four who operated both in 





the District and outside. And that in 1955 there were 46 distributors who 
operated exclusively in the District, and 79 who operated outside the 
District, and five who were operating in what we call the fringe area 
of what we call the District and outside. | 

THE COURT: By "operation" you mean bought newspapers from 


| 
' 


The Star and sold them to their customers? 





MR. JOHN HAMILTON: That is correct, your Honor. 
THE COURT: All right, I will sustain the objection to it. 
aia ae * : 
CROSS EXAMINATION 
107 BY MR. WIXON: : 
Q. May I put the question? Your Honor will be able to tell just 


exactly what matters are involved. These carrier boys, are they employees 


of The Star? A. No, sir. 





Q. Are they employees of the distributors or if there be any 


other kind of individual, the persons who buy the newspaper's from The 


| 





Star? A. No, sir. 

Q. They are not employees of the distributors either? A. No. 

Q. Are they independent contractors? A. Yes, sir. 

Q. In other words, the distributor, in fact, in turn takes the 
newspapers he has bought from The Star and by contract with the carrier 
boy selis the newspapers to the carrier boy, is that right, sir. A. That 
is right. 

Q. And then the carrier boy in turn contracts with the ultimate 
consumer of the newspaper, is that right? A. That is right. 


Q. And so in the final analysis a person like myself who lives, 


108 let us say, in Mayland, who buys a Star newspaper, actually 


purchases a newspaper from a carrier boy and not from the distributor, 
is that correct, sir? A. That is right. 

THE COURT: Now, that is true both in the District and without, 
is it not? 

THE WITNESS: There are some cases on the rural routes that 
you would buy direct from the distributor. 

THE COURT: But there are no instances where it is bought from 
The Star Paper Company itself? 

THE WITNESS: Only the mail subscribers. 

THE COURT: All right. 

BY MR. WIXON: 
Q. Where is your office located, sir? A. llth and Pennsylvania 


Avenue. 
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Q. Do you have any other office other than that -- uth and 
Pennsylvania Avenue ? ; 

THE COURT: Mr. Wixon, the prior witness has testified that 
The Star has no other office than this in the District of Columbia and 
some other offices, one in Paris, one in Detroit, and one in New York. 

MR. WIXON: True, sir, but this witness -- : 

THE COURT: He is an employee of The Star. : 

MR. WIXON: Well, he might testify contrarily, I don't know, 
he might. ! 
109 THE COURT: All right, go ahead. | 

BY MR. WIXON: 


Q. Do you have any other offices? A. No, sir. 


x * * | 
110 BY MR. WIXON: | 

Q. Are there any other employees with you in your office 7 
A. Yes, sir. : 

Q. How many employees do you have under your immediate 
direction? A. Well, I'd have to look that up, sir. | 

THE COURT: Can you estimate, 10, 15, 20? | 
lll © THE WITNESS: Oh, yes, sir. | 

THE COURT: 1954 and '55? 


THE WITNESS: I would say 70 full time employees. | 


BY MR. WIXON: 
Q. 74, sir? A. Yes, including office help and drivers and so 
on. Your Honor, that is only a guess. 
THE COURT: Yes, I understand. 
K * 
BY MR. WIXON: 
* td ak 
Q. Inotice on this sheet under baggage, B &O Railroad, I have 
116 no way of telling, your Honor, the sheet number, there is no 
sheet number on it, it is still Exhibit 8a, Stulls Newstand, North 


Washington Street, Berkeley Springs, West Virginia. A. That is an 


individaal account with The Star and those papers were shipped by 


baggage. 
Q. Now, how did you ship them and what arrangements. 
THE COURT: He just said "baggage." 
MR. WIXON: That doesn't mean anything, it could be airplane 
baggage. 
THE WITNESS: We wrap them up, put a label on them, put them 
in a truck, take them over to Union Station -- 
BY MR. WIXON: 
Now, railroad? A. And they ship them out from there. 


All right, do you go on over there and arrange with the rail- 
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road company for this? A. Well, we have arranged in advance with the 
| 


- , * F | 


railroad company. 
_Q. Did you have a contract with the railroad company ? A. No. 
Q. Do you do that with all of these items under the title "baggage, "" 
do you do the same thing? A. All of these, they go Pennsylvania, B&O. 
Q. Isee. Do you make a charge for that? A. To the -~ 
li7 ... Q. . To the distributor? A. No, we pay the freight. | | 
Q. You pay the freight on them? A. Yes. a sagt : 
. Q.. I see. Now,. when he gets a contract with you for the purchase 
of the newspapers, is his rate for the purchase of the newspapers the 
same as anybody, else's rate with the newspapers? A. These people ..- .: 
don't have a contract. ; | 
Qa... . They don't have a contract? A. No, they merely cal in 
or send us a letter and ask for papers. f 
Q. _ How do, they pay you? A. By the month, ona billing. 
_* a * i 
Q. None of these people under "baggage, * then, I take it, have © 
any contract, is that right, sir? A. That is right. ) 
118 Q. Now, do you have any other types of transactions where 
there aren't any contracts? A. Yes. News agents like Norfolk, New 


York, and so on. 


Q. Do you send them papers? A. Yes, sir. Either by bus or 
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Q. And how do you make arrangements for getting the papers 
to them or how do they make arrangements for getting their papers 
from you? A. We make arrangements, either by taking them to the 
bus station or over at the airport. 

Q. Who pays for the shipping charges? A. The Star Company. 

mK a * 

Q. Do you bill them monthly, weekly, annually, or how do you 
bill them? A. Monthly. 

119 Q. Do you have a fixed charge for that service? A. No, sir. 

Q. How do you determine how much they are going to pay for the 
newspapers? A. It is according to if they are selling them direct to the 
public or whether they are an agency going to re-sell to other stores 
in their location or whether they are driving io the airport to pick them 
up, what kind of distribution they make. 

Q. Well, let's suppose we are going to send some papers now 
to a news agency such as the Associated Press. How do you determine 
how much they will pay for the newspapers ? 

THE COURT: That is -- 

THE WITNESS: The Associated Press, they would be buying 
bulk papers. And they would pay the full cost. 

BY MR. WIXON: 
Q. They would pay the full cost. And what would that cost include ? 


A. It would be five cents for the Daily and twenty for the Sunday. 
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Q. How about the shipping charges, is there any payment for 
that? A. No. : 
120 Q. In other words, you absorb that? A. That is right. 

Q. Now you said Associated Press -- Associated Press, marked 
D. C. ? A. That is right. Third floor of The Star Building. | 

Q. All right, now, we have certain categories of people who are 
not under contract, are there any others that occur to you, sir? A. I 
think not. ° : 

Q. Are any of these so-called baggage type transactions contractors 
with The Evening Star Newspaper Company that you know of? A. No, 
I'd have to look through this to pull that out because in some instances 
we will send papers to a distributor in Warrenton, Virginia, we might - 
send him some Night Finals and he could be a contractor and he could 


| 
meet the bus to serve a few customers the Night Final. : 


* * * | 
| 
122 Q. Do you enter into these contracts, I mean are you the officer 
of The Evening Star Newspaper Company? A. Iam not an officer. 
Q. Well. are you the employee, then? A. That is right. 
Q. Do you make them yourself, sir? A. I negotiate them. 
Q. You negotiate. Is that one of your responsibilities at your 
office in The Evening Star Newspaper Company building? A. That is 


| 


right. 
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Q. Do you talk with these people? A. Yes, sir. 


123 Q. Do you talk with them in your offices? A. Yes, sir. 


Q. Do you enter into the contracts there with them? A. Yes, 


Q. Do you speak with them there? Do they come there to 
negotiate the contracts with you? A. They either come to the office or 
I meet them out in the territory or see them at their home. All different 
kinds -- a man down in the country he couldn't come to the office, I'd 
probably be out in the territory. 

Q. You go out to see him? A. Yes, sir. 

Q. Do you have to get approval of these contracts? A. In some 
cases. If it seems outlying to me I take it to the Business Manager. 

Q. Are they approved by anybody else as a matter of course? 

A. No. 

Q. Are they reviewed by anybody else? A. From time to time. 

Q. And what do you do with them after the contracts have been 
made? A. Put them in a file. 

Q. And that file is in your office? A. That is right. 

124 Q. Is that where you maintain the contracts? In your office? 
A. Yes, sir. 
Q. Now, some of these people come into the District of Columbia 


with trucks or some other sort of conveyance and take these newspapers 
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away, is that epi sir? A. Yes, sir. 
Q. “Where So they pick t the papers ap? A. If they come into the 
District they pick them up. at our loading dock. ! 
:...Q. . Some of them, of course, in the outlying areas and within 
the District.of Columbia, as I understand it, don't do that,. you have 
trucks in which you take the papers to them? A. Relay trucks, yes, 

.Q. -Do the persons who pick up their newspapers get a different :. 
rate or differant: price for the newspapers than those to es you send’. 
them? A. No. | 

* * x 
126. . BY MR. WIXON: | 

_-Q. Do you collect the payments made by the distributors for the 
newspapers sold to the distributors? A. They pay at The Star office. *:" 

'Q. . They pay it at The Star office? A. Yes, sir. ! 

Q. Do they pay it to you, sir? A. No, sir. : 

'-Q. - Do you ever collect any moneys from them? A. ‘Very rarely, 
if I am out in the territory and somebody wanted to hand me a check to 
bring in or.cash to bring in, Icarry it in. As a rule they either mail 
it in or stop by the office and pay their bill. : 

Q. I observe on Petitioner's Exhibit 7a, 7b, 7c, and 7d, in the 
first paragraph a statement which, generally speaking, is substantially 
| 


this: : 
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"The Company hereby leases to the Dealer a list of 
subscribers and/ or newsstand dealers who purchase The 
Evening Star and/or the Sunday Star," 
and so forth. Are you familiar with the first paragraph? A. Yes, sir. 
Q. Now, do you furnish each one of these dealers a list of sub- 
scribers? A. No. When the man takes over a route he will take it 
over -- 
127 THE COURT: No, just answer his question, he asked you whether 
or not you supplied him with a list of subscribers and your answer was, 
"No." You are going past that. 
THE WITNESS: All right, no. 
BY MR. WIXON: > 
Q. Ibelieve it was your testimony that it was up to the dealers 
to keep this list of subscribers up, is that correct, sir? A. That is 
right. 
Q. Now, do you have a list of subscribers in The Evening Star « 
Newspaper Company office? A. No. 
Q. Did you ever get such a list of subscribers? A. Yes, sir. » 
Q. When do you get such a list? A. If one dealer is leaving the 
office and if we didn't have a distributor to take over we would ask him 
to turn his list in to us. 
Q. Then you'would retain that until you got another dealer, is 


that right? A. That is right. 


x * * 
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128 BY MR. WIXON: | 
QQ. Do.these dealers send you orders for newspapers? A. Yes. 

. Q. They do, sir? A. Yes, they send us orders. 

Q. Where do they send those orders to? A. They will either 
mail them into the office or they wiil call us on the telephone. | 

Q. In other words, you can take an oral order just as well as 
a written order? A. That is right. : 

-Q.. And when you get that order, does an instruction go out then, 
that Dealer "A" is to receive a certain number of papers? A. That 
goes to the mail room and the mail room send him out that number of .:, 
papers. | / 

_ Q. Now, that would be with. what kind of dealer? A. That would 
be any of these contract dealers. Under that agreement you abs calling 
them dealers, under our new agreement they are called distributors. 

. THE COURT: Mr. Wixon, let's move along. | 

MR. WIXON: Iam certainly happy to move along, sir, Iam 

just trying to collect my random thoughts here. | 
BY MR. WIXON: | 

Q. Do you account for the number of papers that have been 
129 delivered to a dealer when the delivery is made? A. Yes, sir. 

Q. Does he give you a receipt or something. A. No. 


Q. . Your record is made by the employees of The Evening Star, 


| 
| 
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is that right, sir? A. That is right. 
Q. If I were a dealer then and came down to your office at llth 
and Pennsylvania Avenue and picked up, let's say a thousand ‘ papers, 
I would give you nothing then as a receipt for that thousand papers? A. No. 
Q. How would I get those papers at 10thand D, would it be by 
pre-arrangement? A. That is right. 
Q. WouldI advise someone or would you know that I was to 
receive a thousand papers? How would that occur? A. Well, you'd 
place your order day by day, either up or down from a thousand and you 
would have a loading schedule, you'd come in at a certain time and you'd 
be loaded at that particular time, your name would be on a list and the 
number of papers and they would be bulked out to you when you arrived 
_at the office. 
Q. In other words, with the exception, of course, of those 
newspapers that you put on a train or put in the mails for delivery, the 
130 ordinary individual dealer then would telephone in or write in every 
day, or such times as might be necessary, to advise you of the number 
of papers that were to be delivered, is that right? A. That is right. 
Q. Now, you have some dealers, I believe, who come to The ‘ 
Evening Star Newspaper Company at 10th and E Streets, Northwest -- 


sorry, 10th and Pennsylvania Avenue, Northwest -- lith and Pennsylvania 


Avenue, Iam sorry, and obtain their newspapers. Do they do that in 
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their own conveyances, their own trucks? A. Most of them are Evening 


Star equipment, a few in their own cars. 


Q. A few in their own automobiles? A. Yes. | 

Q. Then I take it some of them do not do that and you take the 
newspapers out to them? A. That is right. , 

Q. Now, when you get out there to the place where the dealer 
is or where he is going to receive those newspapers do you get a receipt 
from him? A. No. sir. : 

Q. How do you accomplish the delivery, by drop-off 2 They 
are dropped off or does the man physically come to the vehicle and take 
them from the vehicle? A. Well, both ways. He can either be there or — 
131 we will stack them alongside the road for him, usually he's there, 


the distributor. 





Q. Is that also done by arrangement? A. Yes, sir. 


x * ad 
THE COURT: Have you ever had occassions where the papers 
on delivery were a wreck or the papers were destroyed en route? 
THE WITNESS: Yes, sir, last Sunday. | 
THE COURT: Well, I mean during these years or before that ? 
THE WITNESS: I can't remember of them. | 
THE COURT: What happens though when a paper is seeivaued. 


Do you send any more? 
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‘A. Yes,- sir, if possible we will replace their order. 
* x * 
BY MR. WIXON: 

..Q. What 'does mail room mean, sir? A. That is where the 
papers are wrapped, prepared to go out of the building. It goesfrom ~ 
the press. room into the mail room and from the mail room on to the 
loading platform. —_—> 

bd 6 * 

-Q.. Why do some of these men come in and get their papers in 
their own automobiles, any particular reason for that? A. Well, there 
are vey few.. One man couldn't pass our driving test and he was a good 
route mar and he offered to use his own equipment. I put him on asa 
distributor. Another one handles papers for The Star and also for The 
Daily News. He comes in with his own car. Another man -- 

Q. Is there any reason why he should use his own car? A. No 
particular. reason,: we agreed on that and so they use their own car. 

134 Q.. mmother words, he could come in and pick up the papers? > 
A. He camcome in and pick them up if he wants to in his own car. 

Q. . These trucks that go out, the distributor picks them up ‘in 
his own trucks with The. Evening Star written on it? A. Most of the 
trucks you’see are Evening Star trucks, however, there are quite a few 


of the men on their own trucks and are painted with the Star colors, 


Star name on it, but down at the bottom they will have, "Owned and 


operated by so-and-so. 
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Q. Soa lot of those trucks going out with The Evening Star 
would be the -- A. No, they would be The Star trucks, owned by The 
Star Company. | | 

Q. What is the distributors' names onit? A. If you see.a ue 
distributor's name on it it means he owns the truck. 2 

-Q. That's whatI mean. A. There's very few of those, out of . 
140, roughly we have 8 that own trucks. However, when you get out into ; 
the country some of the distributors handle 7 or 800 papers and they will . 
have a station wagon or a little pickup or a private car and they. work 
135 that. way -- some 35 of those men. So the Sar supplied trucks, 


and the dealers supply them, according to our arrangements. 





Q. Is that by special arrangement? A. That is right. 


Q. By mutual agreement? A. That is right. | 

Q. Idon't see any reference to it in the contracts. A. On some | 
of those rural contracts it shows how much we'd pay for a mile. 

Q. That's for their services to their customers, you make them 
an allowance if they are on a rural delivery and have to go long distances 
to serve the customers that they have, is that right, sir? A. That is 
right. : 

Q. I-see, butI notice nothing in here about the use of trucks 
with respect of the papers themselves. Is that by arrangement with 
The Star distributors that you deliver the papers to, then? A. That is 


right. 
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* * bd 
136 THE COURT: Let me tell you, Mr. Hamilton, I don't know 
whether you are confused, but Iam confused mentally. The witness 
testified formerly that all papers were delivered to the distributors 
with maybe the exception of a few in trucks of The Star paper and when 


they went out to deliver they were in the trucks of The Star paper. Now 


I get the impression that some of them are in trucks belonging to somebody 


else. A man will come in with a truck painted with The Star Paper on it, 
he picks them up and goes on out. 

THE WITNESS: Your Honor, a man would call up and say, "May 
I come in and pick up my papers today?" I would not object to that. 

He may do that any time. But it's not a regular practice. 

THE COURT:: Well, what is the regular run of the trucks painted 
with The Star's name and apparently look like The Star's but have some 
legend on them that they are owned and operated by John Smith, for 
instance? Where is the run of those trucks ? 

THE WITNESS: Right within their own area that they are assigned 
to. 

THE COURT: They are not used to carry papers from The Star 
out to their distributing point ? 

THE WITNESS: No, diet 

THE COURT: Well, I got the impression that you just testified 


that they were used for that purpose. 
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137 THE. WITNESS: If.a man would call up -- I am sorry if I 
confused you. | 
THE COURT: Well, you did. | 
THE WITNESS: A man would call up, they do from tine to time 


come in and pick up their papers, it.is not a formal practice. 





BY MR. WIXON: | 
Q. Do you keep a record when they come in and pick it up? A. No, 
sir. me 
Q. In other words, you would have no way of knowing when some: 
distributor came.in and got the papers by arrangement with you or what 
he did, is that right, sir? A. No. : ed 
- _Q. Now, in the deliveries of the papers themselves in the trucks 
owned by The Evening Star to the distributors, is that by arrangement a 
with the distributor that he shall have the papers brought to him? There 
is nothing in the contracts about it as Irecall. A. That is an agreement 
between the distributor and myself. : 
Q. In other words, you make your arrangement with the’ distributor 
as to the manner in which the papers shall be gotten to him or he shall get 
138 .. the papers, is that right, sir? A. Yes. 


* * * 


» GODFREY W. KAUFFMANN 





was called to the stand as a witness by the Petitioner and, having been first 


sworn, was examined and testified as follows: 
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THE COURT: Will you give your name and residence ? 
THE WITNESS: Godfrey W. Kauffmann. The residence is RFD#1, 
Rockville, Maryland. 
DIRECT EXAMINATION 
BY MR. JOHN HAMILTON: 

Q. Mr. Kauffmann, what is your position with The Star? A. I 

am Vice President and Advertising Manager. 

Q. How longihave you been employed or associated with The 

Star? A. Approximately 18 years. 

Q. How long have you been Advertising Manager of The Star? 
139 A. Approximately 8 years. 

Q. Would you tell the court what types of advertising are carried 
by The Star ? 

x * x 

THE WITNESS: We define thons as classified advertising, retail 
display advertising, and national or general display advertising... Those 
are the three basic types. 

. BY MR. JOHN HAMILTON: 

Q. Now, how is classified advertising obtained? A. "Well, sir, 
it is obtained by solicitation by the sales staff, by solicitation by telephone 
and by voluntary receipt from customers throughout the area, by tele- 
phone or coming to The Star building, if necessary. 

THE COURT: You are talking about advertising customers? 

THE WITNESS: Yes, sir. 
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THE COURT: Not paper-buying customers ? 
THE WITNESS: No, sir, advertising customers, 


* * * 
. BY MR. JOHN HAMILTON: . : 

Q. How many solicitors are employed for classified advertising, 
Mr. Kauffmann? A. Nine, sir, at the present time. : 
140 Q. Now, 1954 and 1955 I have reference to, sir. A. ‘Essentially. 
the same number, it may be 8 or 9, one of the two. I can't recall. 

Q. Are they assigned to any particular areas inside or outside 
of the District of Columbia? A. Each. Some are assigned by class-._ . 


| 
ification and some are assigned by area. 


Q. Now, Mr. Kauffmann, what are branch agencies with reference 


to classified advertising? A. Well, branch agencies are stores, usually 
drug stores or novelty stores throughout the Metropolitan Area in and 


outside of the. District. 


Q. What do they do with respect to classified advertising ? . 
A. Well, they accept classified advertising placed by residents of that 


particular area and translate it in to The Star and accept payment for it 


| 
and then remit to The Star when billed. 


* * * | 
| 


141. .Q. Would you tell us how many branch agencies were maintained 


in 1954 and 1955? 
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THE WITNESS: It is an educated guess, sir, it was approximately 
80, itis now 72. There is some shrinkage in those branch agencies. 


* = * 


142 Q. How is payment made generally for classified advertising ? 


* * * 


143. THE WITNESS: It is paid by check, as your Honor said, it is 


paid by cash, by bill to the individual or the account if it is a commercial 
account. 

Q. Now, would you tell the court how retail display advertising 
is obtained? A. Well, retail display advertising is that advertising 
of the local stores, retail establishments, as opposed to classified, 
and it is in the display section of the paper rather than in the classified 
columns. It is your department stores and other retail merchants. It's 
done almost exclusively by street sales staff. 

Q. Now, how many solicitors did you maintain in 1954 and '55? 

A. 22 in 1954 and 23 in 1955. 

Q. Now, are any of those solicitors assigned to areas in Maryland 
and Virginia? A. Yes, sir, but not exclusively. Most of those are by 
144 classification rather than geography and they go where the business 
is to be obtained. 

Q. Now, Mr. Kauffmann, is retail disphy advertising limited 


or not limited to the advertisements of stores in the District of Columbia? 


* % Xt 
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_|.. .THE: WITNESS: Well, retail display is limited to the State of 
Maryland, the. State of Virginia, the District of Columbia,’ the exclusion 
in Maryland would be Baltimore and in Virginia would be the cities of 
Richmond and Norfolk. i 
_. THE COURT: I understand that you will accept display advertise- 


ments for every place in Virginia and Maryland except -- 





THE WITNESS: Except -- in other words, it's a little hard to ~~ 
explain, sir, but if a store in Warrenton, Virginia, ora real estate’ :“*: 
145 broker in Warrenton, Virginia, were to advertise we would accept 
his advertising at retail rates but we would not accept a department 


store, for instance, in Richmond or one in Norfolk or Baltimore. 





OR, * * 
BY MR. JOHN HAMILTON: 
Q. Now, we have reference in the questions that I am to ask 
you hereafter, Mr. Kauffmann, to the years.1954 and '55. - ) 
In connection with retail display advertising are there or are there 
not advertisements in your paper essentially directed to stores located 
outside the District of Columbia? A. Directed to stores? : 


Q. Yes. A. Yes, sir. 


146 THE COURT: Well, I don't know what you mean, "directed to 


stores." What do you mean, advertising of a mercantile establishment ? ~ 
MR. JOHN HAMILTON: That is precisely what I had in mind. 
| 
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THE COURT: And has its locale outside of the District of Columbia? 
MR. JOHN HAMILTON: That is correct, your Honor. 
THE COURT: Well, he said yes. 
* x * 
-Q. In your capacity as Advertising Manager is it your responsivility 
to be acquainted with the various department stores, specialty stores, 
drug stores, and chain food stores operating in the Metropolitan Area of 
Washington ? 
Bad % * 
. 162 THE WITNESS: The department stores are considered to be 
The Hecht Company, Woodward and Lothrop's, Lansburgh's, Kann's, 
and Sears-Roebuck, that is a rather arbitrary list, but it is those stores 
which handle complete lines of merchandise. 
x * = 
Q. May Iask you, Mr. Kauffmann, if you know of your own 


knowledge what chain'food stores maintain branches located in Maryland 


and Virginia that advertise in The Evening Star Newspaper Company ? 


MR. WIXON: Objection. 
THE WITNESS: Yes, sir. 
* * * 
163 A. Safeway, Giant, D. G. S., Food Fair, Food Town, Food 


Lane, A&P, there are others, too, I think those are the major ones. 
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Q.° Mr. Kauffmann, as the Advertising Manager of The Star «© 


can you tell the court what is classified as a specialty store? i 


* * ee 
THE COURT: For advertising purposes. 
MR..JOHN HAMILTON: For advertising purposes. | 

- THE WITNESS: Those are the stores which specialize in 

women's and men's clothing essentially. They would be considered to 

be Garfinckel's, Jelleff's, Young Men's Shop, Raleigh Haberdasher:.“: 
-".: BY MR. JOHN HAMILTON: | 
Q. : Now, which of those stores you have mentioned maintain: 2 Fhe 
branches in Maryland and Virginia ? | 
MR. WIXON: I object, if your Honor please. 
THE COURT: I overrule the objection. 


‘THE WITNESS: Garfinckel's, Raleigh Haberdasher, Young Men’s: 
Shop, Jelleff's. : 
x * * ! 

168 MR. JOHN HAMILTON: Let me ask the witness this question 
as an illustration. How do you receive payment for advertising placed . 
in the Star by Safeway Stores? | 

THE WITNESS: By check from San Francisco. 

THE COURT: All right let me tell you something. Woulid the 
source be any different or would the attribution, I guess you'd call it, 





84 
be any different if I changed my mind and didn't go down to the store on 
that particular day. 
MR. JOHN HAMILTON: Would the what be any different, your 
Honor ? 
169 THE COURT: Let's suppose now that I, a resident of Bethesda, 


would pick up your paper one day and see that I could get cantaloupes, 


for instance, at 28¢ down at The Safeway Stores and there is no particular 


store mentioned, and I go down, and, Oh, I decide to go down, let's 


suppose I go down and buy this cantaloupe. Now, does that act in Maryland 


have anything to do with the source of the business -- advertising? 
MR. JOHN HAMILTON: Well, it seems to me significant, your 

Honor, in the case of Safeway, the example that you have given us, 
where you are a subscriber of the paper residing in Maryland and your 
attention is directed to an advertisement of a company that maintains 
stores in Maryland and payments for the advertising inserted by that 

store comes from a source outside the District cf Columbia, it seems to 
me that a certain indefinite and perhaps intangible amount of advertising 
revenue and advertising lineage can be attributed to a source outside the 
District of Columbia. Just what proportion I am not prepared to say, 
your Honor, I don't believe it is physically possible to provide a break- 
down of that sort. 


THE COURT: That is a tough case, I'll tell you that. 


* * * 
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170 BY MR. JOHN HAMILTON: are i fee 
Q. Mr. Kauffmann, how is national advertising obtained? .A. Well, 
171 national advertising or the advertising of manufacturers, dis- . 
tributors, is obtamed by solicitation of our own staff and our advertising 


| 
representatives essentially. 


| 

.-- Q.... Now, ‘where do your own staff solicit national advertising ? a 
A. Wherever it occurs. In other words, the concentration of alivettining, 
agencies or headquarter of manufacturers’ advertising department who" : 
issue the advertising are essentially New York or Chicago, Detroit, 
Philadelphia, Boston, some on the West coast. : rev WORT 

Q. How many national advertising solicitors did . The Star have 

in 1954 and '55? A. 6. : 

- THE COURT: Now, doI understand if you want to obtain the 
advertising, I mean as a general thing, like some national advertiser, nay 
you have to go to one of these cities and sit down and negotiate with them’? 

THE WITNESS: Yes, sir , that is essentially it. For example ’ 


if you want to take General Foods or Ford Motor Company. The Ford 





Motor Company agency is in either Detroit, it happens to be in Detroit, 
or it might be in New York. Our staff would solicit that agency and, if 
necessary, the Ford Motor Company advertising manager in an effort 
172 . to obtain their advertising message to be published in The Star 


and that is customary among all newspapers. 
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THE COURT: Where would you negotiate the transaction ? 

THE WITNESS: You'd negotiate, if you were successful you would 
have negotiated the transaction at their place of business. 

5 * * 

Q. Now, you mentioned earlier in your testimony that you obtained 
national advertising from your advertising representatives. Where are 
your advertising representatives located? A. Well, they are located 
in New York, Chicago, Detroit, Los Angeles, San Francisco, and Miami. 

Q. And what is their responsibility, Mr. Kauffmann? What do 
they do? 

* * ae 

THE WITNESS: They act as our salesmen, that is what they do. 
173 It would be very expensive for most newspapers to maintain a 
permanent sales staff in those centers and we employ a representative 
who also represents other newspapers in the same manner, for the sale 
of advertising. 

BY MR. JOHN HAMILTON: 

Q. Now, Mr. Kauffmann, will you tell the court how advertising 
is handled in connection with This Week Magazine? A. This Week 
Magazine is a newspaper supplement edited in New York, created in 
New York, and sold, the advertising content is sold by This Week Magazine. 


We have nothing to do with the solicitation of the advertising in This 


Week Magazine. 


~o 
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_, Q. ,Now,- does or does not The Star participate in the advertising 

revenues received by This Week Magazine ? : 

é as *. * * ; : 
174 THE WITNESS: Yes, sir, we do participate in the advertising revenues 
of This Week Magazine. _ 

* * * 

Q. Now, does This Week Magazine handle the various types of 
advertising that you have mentioned that The Star has or only certain types 
of advertising ? A. Only national -- | 


ae ae we * * 


CROSS EXAMINATION 





BY MR. WIXON: 
x * HE | 
177 Q. .Mr. Kauffmann, these branch agencies that you have, I under - 
stand they are corner drug stores, and the like -- A. Yes, sir, 
Q. (continuing) -- where someone may come in and put in @ sendy 
classified advertisement? A. That is correct. : 
Q. Are these people in the branch agencies employees of The 


Star? A. No, sir. 


_Q. They are independent contractors? A. I suppose you'd call 
them that, | 
178. .Q. By that I mean they get paid a certain amount dependent upon. . 


whatever they may do? A. That is correct. 
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Q. They are not under your direction and control? A. No, sir. 

Q. That is the first question. 

The second question, sir, these national advertising representatives 
to which you alluded a few minutes ago, I think you mentioned one in 


Los Angeles, California, another one in Detroit, Michigan, and several 


other places in the United States, are they brokers? A. No, sir. 


Q. Are they your employees? A. Yes, sir. 

Q. They are directly on your payroll? A. Well, they are ona 
fee basis, salary basis. 

Q. There is'a difference. Do you pay Workmen's Compensation 
for them? A. No, sir. 

Q. Do you pay Social Security for them? A. No, sir, not to 
my knowledge. 

Q. In other words, these people have a contract with The Evening 
Star under which they get paid a certain fee dependent upon the amount 
of business they procure, is that essentially correct, sir? A. You are 
179 right up to the last statement, not on the amount of business they 
procure. They are paid a fee, an annual fee, to solicit business for 
The Star whether or not they get it. 

Q. Now, are they responsible to you and subject to your control 
and direction as one of your regular employees would be? A. I haven't 
the right to hire and fire, no, sir. But in the solicitation, yes. In other 


words, -- 
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4 Q. You don't have to continue your arrangement with them,.we ., 
understand that. A. No, but I mean in the conduct of solicitation of 
an account they are subject or their salesmen are subject to my instructions 
as to how it should be solicited, 

Q. Are they under contract. A. Not formal contract, sir. 

It is my understanding it is just a verbal contract. | 

Q. But nevertheless they are not subject to any of those require- 
ments of Social Security, Workmen's Compensation, and the like? 

A. That is correct. : 

Q. Idon't want to carry this on, sir, but I understand from the -: 
answer tc my question that these are not employees, but we geem to. have. 
an area there of perhaps some question. I'd like to have that clarified. 
How to-do it I don't know. : 
180 Q. Do you make those arrangements? Do you make the arrange- 


ments for these people? A. Yes, sir. 





Q. You enter into the agreements that they shall represent 
The Star? A. Yes, sir. | : 

Q. And you say you do that orally? A. Well, it's been-of some 
standing for some seven years, I believe, with the same representative 
firm. | 

Q. Does this firm represent other newspapers? A. Yes, sir. ... 

Q. In other words, the business of this firm is to obtain advertising 
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on behalf of its clients, which clients are newspaper companies, is that 
right, sir. A. That is correct. 


Q. Do you have any confirmation of your arrangement with them 


by letter or anything of that sort? A. I don't believe so, there may be 


a letter of intent, I believe so, in our files, some place. Iam not 
positive. It's been a long time. 

Q. Who is your arrangement with? By that I mean is there a 
partnership, a corporation. A. It is a corporation. 

Q. Acorporation, sir? A. yes. 
181 Q. All of these representatives then are corporations? A. Except 
for the one in Miami, Florida, which is a separate one. The one corporation 
covers all, New York, Chicago, Detroit, Los Angeles, and San Francisco, 
which you mentioned. Another one is for Florida, Resort Advertising. 

Q. Is that a corporation? A. That is not to the best of my 
knowledge. 

Q. Is that a partnership. A. That is an individual, I think. 

_Q. As to the individual, is he on your payroll? A. No, sir, 

commission basis. 

Q. Straight commission? A. That is right. 

Q. Are the others, the corporations you speak of, are they 
on commission basis? A. No, they are not. 


Q. You have no letters, no communications between them 








2) 2 

establishing the-arrangements which have been made between The. Evening 
Star Newspaper Company and the corporation? A. -I.can't recall, sir. * 
. Ican.check it at the.office and.see if we have it. : : 

Q. May I inquire one thing further, sir. How are they paid? “: 
182 You said something about a fee. What does that fee consist of ? 
A. It.is-an.annual fee divided into 52 weekly payments. . | 

Q. Would you mind telling me how much that fee is for this - 
corporation which handles your business in all of these cities with the 
exception of Miami, Florida? A. I would like to check with counsel: dies 
on that.if I might, sir, if it is proper, as to reveal the particilar amount. 
Is that a proper -- a 

MR. WIXON':. Let me say this, you are the one who brought out 
the fact. : 

THE. COURT: I don't know whether to object to it or not -- 

MR. JOHN HAMILTON: We do not object, your Honor. 

___THE WITNESS: It is something, I haven't got the exact figure, «: 
_it is approximately $60, 000 a year. : 
_ BY MR. WIXON: fe OM : tf 

Q.. And that is. paid weekly, sir. A. Paid in weekly installments. 

Q. Now, it is immaterial, under your arrangement, I take it,‘': 
that any particular business be produced by amount in order that the 


| 


amount of the fee be paid? A. Thatiscorrect. ..-. || 
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Q. This is for a one year term? A. It is for until cancelled by 
183 mutual agreement. 

Q. It has no particular time torum? A. Of no particular duration, 
sir. 

Q. May they cancel? A. Yes, sir. 

Q. And The Evening Star Newspaper Company can cancel also? 
A. Yes, sir, there is no formal contract. 

Q. Suppose they obtain some advertising, let us assume, I ‘think. 
someone mentioned the Ford Motor Company. A. Yes, sir. 

Q. Do they enter into the contract with the Ford Motor. Company 
for that? A. No, sir. 

Q. They do not enter into the contract with the Ford Motor 
Company for the advertising? A. No, sir. 

Q. Now, let us assume that I, an officer of the Ford Motor 
Company, desire to place advertising with The Star. I see your 
representative in, let us say, Los Angeles, I say I would like to place 
advertising. What does that representative then do in order to consummate 
my desire on behalf of the Ford Motor Company to place advertising 
in The Evening Star? A. Well, sir, it's not quite as simple as you 
outline it. Normally business of that nature is handled through an 
184 advertising agency who is the representative of the Ford Motor 


Company and the agency in turn when he has been convinced by the 


‘ 
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representative or my salesman that The nal is the best medium to carry 


his message, then he prepares his program and contracts with ae ‘Star 
to carry some square inches of space -- | 

Q. Now, yan are taking about the advertising representatives 
at this juncture. A. That is right. : 

Q. Well, how does this denn Naditare --I. don't know how to term 
it -- national advertising representative that we have been speaking about 


on the $60, 000 per annual basis, how does he enter the picture? 





MR. JOHN HAMILTON: That is what he has reference to. 
‘BY MR. WIXON: “1 
Q. I thought you had reference to the advertising agency? A. No, 
he is my ‘salesman in that transaction. ! 
Q. Isee. He submits to you, then, I take it, a proposed contract. 
A. No, sir. | 2 | 
Q. He does not. A. No, sir. | : 
Q. What does he do? A. He merely reports that we have obtained 
185 the business. In other words, if he’s assured that the spare has 
been sold he so reports to me. That is subject to confirmation by either 
the advertiser or his agency. | 
* . * % 3 
Q. Do you have the right to reject it? A. I have the right, yes, 
sir. | 


i 
Q. So, until you confirm it or accept it the transaction is not 
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completed, is that it essentially? A. That is correct. 
@. And you act upon it here in Washington? A. Yes, sir. 
* cd * 
192 Q. Mr. Kauffmann, with respect of these individuals or stores 
with whom a classified advertisement may be placed, did you have them 
in the District of Columbia? A. Do we have classified advertisers in the 
District of Columbia ? 
Q. Persons or firms or corporations, business houses, with 
whom an individual may place a classified advertisement for transmission 
to your office? A. Are you referring to the branch agencies? 
Q. Is that what you term them, sir, branch agencies? A. Yes. 
Q. Do you have those in the District of Columbia. Yes, sir; we do. 
Q. ‘Do you have a contract with those branch agencies, written? 
A. If so I'm not aware of it. It's a working -- just an informal arrangement. 
Q. Informal? A. Yes, sir; I believe that is the fact. 
Q. And how are chews branch agencies compensated by the Star? 
A. Ona commission basis; in other works, they collect for the Star 
from the individual and these are largely individuals who do not have 
credit and therefore who normally would not deal with us by telephone 
193 or with the regular billing account. They pay the Store and the store 
remits to the Star and earns, thereby, a2 commission. 
Q. These branch agencies of individuals are not employees of 
the Star? A. No, sir. 
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Q. Now, is the advertising accepted by these branch agencies 
limited to classified advertising or could it include something more ? 
A. Only classified. 
| - * xe 
Q. Going back, if I may to what we were talking about yesterday. 
I understand you hada national advertising representative. ir Miami, 
194 Florida? A. Yes, sir. ! 
Q. And that advertising representative, as I understood it, is. 
limited to the area of Miami, Florida, in the sense of the State of 
Florida? A. Well, the State of Florida, the Bahamas, Caribbean, and _ 
I believe Mexico. _ : 
Q. Does he get paid a certain sum of money for services? 
A. His arrangement calls for a monthly drawing account, ag it were, 
I believe the figure is $250 a month, against which his commissions 
are charged. He derives a commission on the net receipts tor the adver- 
tising to the Star and when they exceed the $250 per month then he is. 
paid the commission over and above that, but he is paid $250 a month -- 
Q. If he should, for example, not sinodione enough business for - 
the Star to aggregate in commissions $250 a month, what would occur ? 
A. Nothing, he would continue to receive the $250. : / 


* * * 


195 Q. Is there an oral or written contract with this firm? A. There 
is a contract. | 
| 
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Q. Do you have that contract? A. I do not have it with me, it is 


in the office in our contract file. 

Q. Iunderstand one withthe corporation which handles Detroit, 
New York, and other cities is not written? A. That's correct. 

Q. Could you produce that contract, sir? A. Yes, sir. 

Q. What is the name of this gentlemen, sir? Well, the contract 
is in the name of Leonard Company, but I do not know whether it isa 
corporation, the Leonard Company is Leonard Adler. 

Q. When was the contract entered into, sir? A. I believe 1952, 
but I'm not positive of that exact date. It is about five years. - 

Q. Now, with the exception of these two that you have mentioned 
there are no others? A. No, sir. 

* * * 
196 Whereupon, 
JOHN W. THOMPSON, JR. 
was called as a witness for and on behalf of the petitioner and having 
been duly sworn assumed the stand and, upon examination, testified 
as follows: 

THE COURT:: Give your name and address to the reporter. 

THE WITNESS: John W. Thompson, Jr., 5606 Langdrum Lane, 
Chevy Chase, Maryland. 


DIRECT EXAMINATION 


97- - 
BY MR: JOHN HAMILTON: : 
Q. Mr. Thompson, what is your position with the Star ? A. T- 
am assistant Managing Editor in the News Department, Assistant 
Secretary of the Company, and President of the Evening Star Broad- 
casting Company. - | 
.Q. . How long have you been in that capacity, Mr. ‘Thompson? 
A. As Assistant Managing Editor ?. : 


~ Q. Yes, sir. A. Since July of 1955.. <i “Ee 





197 Q. Would you tell the Court, please, what news gathering 
agenices the Star belonged to in 1954 and 1955? : 


* * * . 


THE WITNESS: Our primary source is the Associated Press, .. 
and we had two subsidiary agencies with which we dealt at ‘that time:.::: 
The Chicago Daily News Service and the North American Newspaper 


| 
Alliance. | | 


BY MR. JOHN HAMILTON: : 
Q. Now, where is the Associated Press located? A. Well, it's 
principal offices are in New York; it is located countrywide, of course. 
Q. Now, how about the North American Newspaper Alliance z 
A. In New York also. , 
Q. And the Chicago Daily News Service? A. In Chicago. 


Q. What type of news is supplied to you by those various news 
| 
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gathering agencies that you have just related? A. Well, the Associated 
Press provides the whole gamut of the news reporting -- foreign, from 
other parts of the country, regional, and national out of the District of 
Columbia. 

The Chicago Daily News Service we subscribe to primarily for 
198 its foreign coverage, but we abandoned that in April of 1955. 

-The NANA, North American Newspaper Alliance, provides primarily 
features on the news of the day, interpretative and human interest features 
involving the news of the day. 

Q. How is that news transmitted by these various news gathering 
agencies to the Star? A. We receive it as to the two minor services by 
teleprinter. From the Associated Press we receive it through tubes 
because the Associated Press offices in this area are in our building. 

Q. Now, you mentioned a while ago that the Chicago Daily 
News Service supplied during the years in question foreign news. © 

Did you obtain foreign news from any other sources? A. In 
those years we also obtained it from the Associated Press, but this was 
mostly spot developments occurring, whereas, again the Daily News 
Service was interpretative. 

* 5d * 
199 Q. Now, we have had testimony, Mr. Thompson, that the Star 
maintained a foreign news office in Paris. Does foreign news come to the 


Star from any other sources other than the news gathering agencies and 








. 
your foreign office? A. No, we might from time to time -- I could 
qualify that by saying that occasionally we have submitted to us on a 
free lance basis ‘stories from, I would say Canada, other -- even from 
abroad -- on occasion, but they are considered and accepted or rejected — 
on their merits and they are not a regular source of supply. i 
Q. Do any of the reporters of the Star supply fovdion news ? 


| 


A. Well, yes. Our man in the Paris office is a staff ‘member on the 
payroll of the Star. | | 

Q. ’ Did you at any time during the years in question send reporters 
or correspondents from your Washington office outside of the country to * 
develop foreign news? A. Yes, we did. oe | oe Be 


* * ee te | co 
200 ‘Q. ‘How is news received by the Star with respect to the areas 
in Maryland and Virginia, outside the District of Columbia? A. “We 
have part of our news gathering staff assigned to the state and regional 


coverage and we classify that as the State Desk. 


Q. How many of your staff were so assigned in 1954 and 1955 ? | 


201 A. Approximately ten. | 

Q. Do those members of the staff work out of the Washington 
office? A. They report in to it by phone those who are actually reporting 
the news in the area. There are two or three members who are per- 
forming editing functions who operate within our office building, but the 


others operate in the counties in which they cover. 


* Xe 
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202 Q. Now, do you have any other source of information other 
than the members of your state staff who work outside the District of 
Columbia who supply information, news to you, with respect to the 
States of Maryland and Virginia? A. We have what we call stringers 
who are people living in the more distant areas in most cases which we 
don't cover by our own staff that when something occurs we can call 
and ask to have the news event developed for us. 

Q. Would you define for our benefit, sir, what stringers are? 
A. Well, they are people in the area that we know we can get hold of that 
have some reliability and accuracy that we can depend on to get us 
information in these areas when we want it. Actually, we don't have to 
call on them too often, but they are valuable to us on the odd occasion 
203 when something happens outside the area in which we have our 
own people. 

Q. Does or does not the Star have traveling correspondents? 

* * ca 
THE WITNESS: The answer would be, yes. 


BY MR. JOHN HAMILTON: 


Q. Who are they, Mr. Thompson? A. Well, we have men assigned 


to such runs as the White House, for example, where he has to travel 
with the President wherever he goes. We have a man at the Pentagon 
who frequently has to: go to military demonstrations of one sort or 


another in various parts of the country. We have people who in the case 


*y 
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of a disaster or a particularly interesting trial or something would be 
sent from the office to cover such an event. In the case of political 
conventions we send men to wherever the convention is held to.cover 
them. In the case of the Sports Department we cover the baseball 
team and the football team through their training periods away and -- 
when I say the football team I mean the professional football dearn, 
the Redskins -- through their training period and exhibition nbs and 
regular seasons. We follow to out of town games local alleges in the 
football season such as George Washington, the University of Maryland, 
204 . the Navy. We staff major golf tournaments that occur in other 
parts of the country. : 

Our photographers go along on many of these trips, particularly 
those which involve the local colleges from which we might not expect 
coverage from our Associated Press sources. | 

Q. Now, Mr. Thompson, does the Star maintain -- that is the 
News Department of the Star -- records of the news coverage that comes 
to the Star from sources outside the District of Columbia? A, No, 
sir; we don't break it down. | 

Q. Mr. Thompson, what are features? A. Well, features are 
articles about people in the news or people as distinct from spot news 
which is something that happens at a given time in a given place. It 
is commentary, it is explanation, elaboration. It is a hard thing to 


define, it's a.term we use and it means something to newspaper people 
| 
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but it's -- I think the best way to define it for your purposes would be 
to say that it is an elaboration of the spot news. 

Q. Now, where are features that presumably are run in the 
Star obtained from? A. They are obtained from syndicates and 
individual contributors. 

Q. Where are those syndicates and individual contributors located, 
Mr. Thompson? A. Well, as to the syndicates a great many of them 
are in New York, Chicago, even further away than that, DesMonies. 
205 Q. Are any of the syndicates located in the District of Columbia? 
A. I think none of the ones that we use are located here. Some of our 
individual contributors might be. 

* Sg 
CROSS EXAMINATION 
BY MR. WIXON: 
Q. Mr. Thompson, these stringers that you have that you have 


mentioned, are they employees of the Star? A. They are not, sir. 


Q. How do you compensate them if they send something to the 


Star? A. Principally on the basis of piecework, the importance that 

we attach to what we askthem to do. There are at least three of them 
that -- or two of them that we have small retainers for, but the bulk of 
them, when we call for work we pay for it on piecework basis. If it is 


a big story -- it's usually done on recommendation of the state editor. 
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209 Q. Do they, then, in fact, sell you the news ata price? ‘A. I 
don't know whether that is a legal question -- I should think that that is 
the case. We buy it from them. Yes, I would say so. : 
.., Q. Now, you have some contracts, I believe, with smnis national 
news gathering agencies. You mentioned the Associated Press as an 


example. A. Yes. 





Q. Do you obtain the information from the Associated Press and 


the similar news gathering agencies on a contractual basis? A. The - 
Associated Press is a membership organization to which a newspaper 
is entitled to the report when it is elected and it also pays for that report 
in proportion to its circulation. ! : 

Q. In other words, in response for the amount of news supplied 
the Evening Star Newspaper Company pays in a certain percentage or 
proportion, is that right, sir? A. That's correct. We pay bat a weekly 
aris = 

Q. Is that true with respect of all those national a organ- 
izations, if Ican term them so? A. Well, the other two that I mentioned, 
the Chicago Daily News Service and North American Newspaper Alliance, 
are not membership organizations. We have an arrangement with them, 
a contractual arrangement that in return for so much per week we receive 
210 their services. : 

Q. Now, is there any other type of arrangement which you have 
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with any national news gathering source other than the two types you 
have just mentioned? The membership type where you pay for it ona 
certain percentage basis and the other type such as the Chicago Daily 
News where payment is made weekly or monthly, some other similar 
manner. Is there any other type? A. I believe the answer to that would 
be no. There are modifications of that contractual relationship. Some 
of them are formal with specific terminal requirements and others are 
more informal with more liberal terminal requirements. 

Q. I think you said you had some employees who devoted their 
activities to news gathering in Maryland and Virginia? A. That's 
correct, sir. 

Q. Ithink you mentioned ll employees in total. A. I said there 


were approximately 10, sir, in the years under question. We have more 


a he) an Pe — oe ek ‘a eee 
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is their office the Evening Star Newspaper Company Building at lith 
and E Streets, or do they have no place at all where they have an 
office? A. Well, I don't know what an office would be. They have 
desk space they can use if they come in, but primarily they operate in 
their eight hour day assignments in the counties and reach us by telephone. 
Q. They do, from time to time, come to the Evening Star News- 


paper Company's office at llth and E, do they not, sir? A. That's 





correct, they do occasionally. 


Q. How occasionally does that occur? A..: That. would occur 


on something like a night assignment, a night meeting where the reporter 
might come back in and write it because we don't maintain, or didn't 
at that time, dictation facilities all night long that they could call in and 
have their material received. | ! 
Q. You say they have desk space. Does that mean that there is 
a desk assigned to them? A. I don't think each of them has a desk in 
there, no. I'm not positive of that, but I doubt that each of them has. 
Q. Well then, would one desk in there say, serve two or three 
212 men? A. That would be possible. Yes, sir. 
Q. That would be possible, sir. Is it a fact, do they have desk 
space there assigned where they can go? A. Mr. Wixon, our news 
room contains quite a number of desks. To those people who are working 
out of the news room they have regularty assigned desks, those who do not 


work in the news room regularly would have the use of those desks if 
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were approximately 10, sir, in the years under question. We have more 
than that now, but I think 10 was the figure. . 

Q. Of those 10, I think you said 3 were located and had office 
space down in your building at lith and E Streets? A. That's correct. 


Q. And the others would be 7 in number operated in Maryland 


and Virginia without having an office in the Evening Star Newspaper 


Company Building, is that right, sir? A.. Well, they have a mail box 
in the office to which they come in occasionally to pick up material that 
2 is left for them, but they don't -- 


Q. (Interposing) Do they have an office there? In other words, 
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they are not being used by somebody else. In other words, some of our 
staff have days off and wouldn't be sitting there and a man coming in from 
the outside could use any vacant desk to write whatever he had to write. 

Q. Now, you have some of your reportorial staff in the District 
of Columbia who would be in that category, do you not? That is to say 
who wauld come in and when they came in have desk space available to 
them? A. That's correct. That is true. 

Q. So that these people in Maryland and Virginia are in a sense 
no different than certain of your certain reportorial staff in the District 
of Columbia so far as specially assigned and definitely assigned desks 
are concerned? A. That is true. 

Q. Now, these people in Maryland and Virginia, do they have 
occasion to work in the District of Columbia in the course of their 
activities as reportorial staff members? A. I would say practically 
213 never. There is some interchange as individuals. That is to say 
we might -- we have a man now, for example, who is working on city 
news but he is not assigned to the state staff. We propose to assign him 
to the state staff, that man will be working in the state news shortly 
so that I couldn't say that that man didn't work on both. But when he's 
assigned to the state side he would not be working in the District of 
Columbia. 


Q. But on occasion he could? A. If he were borrowed by the 


: oo 4? 
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City Editor, for example, if something happened out in the fringe: of the 


District of Columbia and a state man happened to be not far away he 
| 


could possibly be borrowed. I can't recall any occasion when that has 


happened, but we maintain flexibility in that respect. 


| 
* we * ! 
Q. How many employees does the Star have and did during these 
214 years we have in mind. Incidentally, I am relating my question 
to those two years; who were assigned to report the operations) obtaining 


news ? 


% * * 


THE WITNESS: I couldn't answer that exactly as to those two 





years, Mr. Wixon. I can get that information for you if you want its 
I could estimate it if you would want me to, but -- : 

THE COURT: (Interposing) Well, can't you estimate it? 

THE WITNESS: Yes, I can estimate it, sir. I'd say we had 
about, oh, 75, including the sports department. : 
215 THE COURT: That work in the District ? : 

THE WITNESS: No, sir; that are other than the state stat that 
are the news gathering. That would include those who work on the national 
beat, so to speak, which covers the Federal establishment as well as those 
who cover the local aspects of the District of Columbia. 

THE COURT: Does that include the ones that work in the office, 


too? | 
| 
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THE WITNESS: Yes, sir; that -- we have two categories: beat 
men and general assignment personnel, and the beat men would be the ones 
who are out on these assignments that I have just described -- Federal 
establishment; and general assignment people are the ones who work in the 
office. 

BY MR WIXON: 

Q. Now, you have some employees, I take it, whose duty it is to 
supervise, review and collate the material which you obtain from your 
beat men and from your general assignment personnel. Is that true, sir? 
A. That is true. 

Q. How many of those are there? A. Do you mean exclusive of 
the men I referred to who do that work for the regional coverage people ? 

Q. No, sir; take in all of your employees who would be involved 
in a supervisory or review or collating type of work. You, yourself, 
sir, are, as I understand it, Assistant Managing Editor. I don't know 


216 what your activities are but if you review I would include you then, 


if you are properly includeable in that category if that is of any help. 


A. Yes, all right. I would say about 20. 
ss * cd 
217 Q. How many assistant editors do you have who are involved 


with news matters? 
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218 THE WITNESS: Mr. Wixon, the assistant to which you refer I 
included in the supervisory employees that you asked me about in the 
previous question. : 


BY MR. WIXON: 





Q. Would you include the editor of the paper in such a category 
as a review person? A. I did not include him, but -- | 


Q. Would he, in fact, review, even if he reviewed the work of 





219 the Assistant Editor? Would he, in fact, review, so that there is 

a chain down the line? A. He would not review on a day to day basis, Mr. 
Wixon. He would perhaps on a special story, but on the day to day processing 
of the news that goes into the paper from whatever source he would not 


normally have any processing -- part of the processing function. 


* * * | 


| 


REDIRECT EXAMINATION : 
BY MR. JOHN HAMILTON | 
Q. Mr. Thompson, I personally did not.umderstand your testimony 
with respect to the manner in which the Star makes payments to the 


Associated Press. 





May I ask you whether payment is made on the basis of circulation 


or on the basis of the amount of news supplied? 


* * * | 
| 


THE WITNESS: The compensation is based in relation to the 
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size of the paper as measured by its circulation. That is the smaller 


220 paper pays less than the larger paper. 
* * * 

222 Whereupon, 

| - EDWARD H. FAWSETT 
was called as a witness on behalf of the petitioner and being duly sworn 
assumed the witness stand and, upon examination, testified as follows: 

* xk 
223 THE WITNESS: The name is Edward H. Fawsett, 3509 - 34th 
224 Street, Northwest. 
DIRECT EXAMINATION 
BY MR. JOHN HAMILTON: 

Q. Mr. Fawsett, what is your position with the Star? A. Auditor. 

Q. What was your position in 1954 and 55? A. Assistant Comptroller. . 

Q. How long have you been employed by the Star? A. It will 
be fourteen years this fall. 

Q. How long have you been auditor, sir? A. Well, for some, 
I suppose you's say 2-1/2 years prior to that I was engaged in auditing 
work, that would be 16-1/2 years in total including Star's service. 

| * * a 

229 MR. JOHN HAMILTON: Your Honor will recall that Petitioner's 
Exhibit No. 3, only for identification purposes, has never been introduced 


into evidence. 
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THE COURT: What is that Exhibit 3? 


MR, JOHN HAMILTON: Petitioner's Exhibit No. 3 isa letter from 
the Assessor of the District of Columbia advising the Star of the apportion- 
ment formula that it could use for years subsequent to 1952 which arose 
as a result -- : 

THE COURT: (Interposing) What you want to prove now is that you 
filed this return on that? ! 

MR. JOHN HAMILTON: Pursuant to that. 

THE COURT: You did what they told you to do. | 
230 MR. JOHN HAMILTON: And then you say we did it wrong. : 

THE COURT: I have ruled and you commented on it, that the Assessor 
can't adopt some procedure that is not permitted by law or regulation. 

MR. JOHN HAMILTON: I appreciate that, your Honor. ! 

THE COURT: And he couldn't bind the District and turned right 
around and assessed you again and that is exactly what he did. | 

MR. JOHN HAMILTON: That's precisely it, your Honor. | 

THE COURT: What you want to offer to prove here, and you might 
make the proffer because I don't think it is material because you wish 
to show when you filed your first return that it was computed and filed 
on the formula which was agreed to by the Assessor. ! 
MR. JOHN HAMILTON: That is all I wish to do. | 
THE COURT: Well, make a proffer. : 


| 
| 


MR. JOHN HAMILTON: I hereby tender in evidence -- 


THE COURT: (Interposing) Tender both this testimony here and 
also this Exhibit 3. | 
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MR. JOHN HAMILTON: May I ask first of all, your Honor, if 
Mr. Wixon will stipulate that this letter may be received in evidence 
without formal proof for the reason that it is directed to me? 

THE COURT: He won't stipulate. You are going to proffer, 
that's all. It is not going to be received in evidence. You don't have to 
231 have Mr. Wixon's approval on it. 

MR. JOHN HAMILTON: All right. 

I hereby make a proffer in evidence -- 

THE COURT: (Interposing) He's objected to it, don't you remember ? 

MR. JOHN HAMILTON: I don't recall that he had, your Honor. 

THE COURT: Yes, he did; he objected to the introduction and 
I sustained the objection and it was just merely retained as Petitioner's 
Exhibit 3 for identification; so you proffer both the letters and also his 
testimony -- 

MR. JOHN HAMILTON: I hereby proffer in evidence a letter 
from the Assessor of the District of Columbia dated July 18, 1952, 
directed to the firm of Hamilton and Hamilton which in effect states that 
the Star is authorized to file its income tax returns and apportion to the 
District of Columbia its income for trade and business pursuant to a 
formula which formula consists of enumerator being revenue from 
circulation of newspapers in the District of Columbia plus 65 percent 


of revenue from circulation of newspapers without the District of Columbia, 
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and the denominator consisting of the total revenue from the sixoulation 
of newspapers. : 

THE COURT: All right. : 

MR. JOHN HAMILTON: I also proffer in evidence the testimony 
that the original returns for the Evening Star Newspaper Company for 
the years 1954 and 1955 were filed pursuant to the letter of the Assessor 
232 that I have referred to. | 

THE COURT: All right, Now, I will adhere to my ruling that I 
don't think that is ‘material. : 

BY MR. JOHN HAMILTON: 

Q. Now, Mr. Fawsett, I show you the amended returns for the 
years '54 and'55 being Petitioner's exhibits numbers l-a andi2-a which 
you have stated you were familiar with and ask you to tell the Court on 
what basis was the apportionment formula made and applied with respect 
to those returns ? | 

THE COURT: Now, I assume that the returns do not show that. 

MR. JOHN HAMILTON: The returns do not show, your Honor 
the basis of the formula. | 

THE COURT: All right. Mr. Wixon,, do you object ? 

MR. WIXON: May I interpose an objection on the ground it is 
immaterial what method may have been used by the company’ in 
ascertaining the items to be placed in those returns since the question 
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before your Honor is simply how much tax ought to be paid by the company 
and the question of the usage of the formula here by the company is 
immaterial to that question. 

THE COURT: All right, I overrule the objection. 

THE WITNESS: Again circulation revenue was used as a basis. 
This particular formula was District sales -- revenue from sale of 
newspapers within the District divided by total revenue of sale of papers 
at all locations. 

233 BY MR. JOHN HAMILTON: 

Q. Now, would you tell the Court, please, Mr. Fawsett, what 
revenue from sales of newspapers was excluded from the revenue from 
District sales to arrive at the enumerator of that factor ? 

MR. WIXON: I object, if your Honor please. I have two bases 
here now for the objection. The same as in the prior matter, that is 


to say that the matter is immaterial to the disposition of this case. 


Secondly, I don't know whether this gentleman is now stating 


facts or whether he is merely giving a method which was used. 

If the latter be the case then the first objection would hold and 
the second one would rather be immaterial; but he talks about sales 
now. There is no evidence here of sales. 

MR. JOHN HAMILTON: May it please the Court, this is the 


basis of our claim for refund and obviously it is material. 





‘ 15 | 
T THE COURT: I want to see whether the return itself indicates -- 
4 Mr. Hamilton, it show in the return. | 

MR. JOHN HAMILTON: It does not show, your Honor -- 

THE COURT: Computation of apportionment factor, total income 
from sales of newspapers; (b) income from sales of newspapers representing 
rs District sales; and (c) factor. | 
MR. JOHN HAMILTON: Iam trying to develop, your’ Honor, 

a 234 what represents District sales. | 

THE COURT: All right; I will overrule the objection, Mr. Wixon. 

MR. JOHN HAMILTON: That is the point of the question. 

THE COURT: He can testify to that. What is meant by District 
sales in this computation there because I think it needs explaining. 

MR. WIXON: Now, so that I will be fully of understanding here, 

° what your Honor is permitting him to testify is simply what in the formula 
was used as sales and not what is the fact of sales? i 
i@ THE COURT: No. All he is testifying is the method! of computation. 

MR. WIXON: I see, not establishing the facts of the items that 
went into them ? : 
! THE COURT: No. 


e x * x | 
| 
BY MR. JOHN HAMILTON: i 
« Q. Mr. Fawsett, what sales were included in that part of the 


formula which is denominated District sales, and what part was excluded 
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from that part of the factor designated as District sales? A. District 
235 sales were those that were left after deducting sales of all other 
than District sales. The all other District sales were those revenues 


representing papers actually delivered outside of the District of 


Columbia. And that would include those to distributors, mail subscribers, 


and those that were handled by common carrier that we discussed 
previously. 
* me * 

265 THE COURT: The hearing will come to order. 

All right, Mr. Witness, if you will come back to the stand now. 

I think the question that was asked was whether or not there was 
any division of the receipts as between -- 

MR. JOHN HAMILTON: (Interposing) Advertising and circulation 
revenues. 

THE COURT: Yes. 

THE WITNESS: Gross advertising revenues for the year were 
18, 731, 678 dollars; total circulation revenues were 3, 223, 342 dollars. 

MR. WIXON: Excuse me, sir; was this for the year 1954? 

THE WITNESS: I beg your pardon, that is important. That was 
for '55. I didn't rearrange my papers. 

Now I will give them to you for both years. 

MR. WIXON: I wanted to make certain that the Court had the 


year involved here. 
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THE WITNESS: Now, these gross revenues are reduced by rebates 
and allowances of 431, 658 dollars to a net revenue of 21, 523, 362 dollars. 
The cost of operations charged against that by virtue of the form of the 
income tax returns was 10,359, 373 dollars, leaving in this particular 
respect 11, 063, 989 dollars taken in as revenue which was subsequently 
apportioned. | 
266 Now, one further word of explanation. : 

The rebate and allowance figure of 431, 658 doliars ee the subject 
of an adjustment from the book figure of 433, 063 dollars. This was 
occasioned by the fact that the Evening Star Newspaper Company files 
its returns on a cash basis, so-called, and the lesser figure, the 431, 658 
dollars, represents the actual cash rebates and allowances paid during 
the year '55. : 

THE COURT: The net income wasn't ll million, was it? 

THE WITNESS: No, sir; that was the item of 6, which shows 
gross profit where inventories are not on income -- i 

THE COURT: I understand, but it had other deductions like 
interest and things like that ? ! 

THE WITNESS: Yes, sir; they come down in the deductions 


below, it's the specific form of this Government return which requires 





that handling of figures. The gross revenues were 21, 500, 000 as you 


see, reduced by the 10, 000, 000 cost of operating figures to i, 163, 989 
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which was the subject of apportionment. 

By doing this, of course, you apportion your gross revenues 
and the cost of operation on the same basis. 

THE COURT: Now, I don't believe you have given us those same 
figures for 1954. If you did I did not understand you. 

THE WITNESS: I didn't, I gave you' '55. I had '54 originally 
and then it was shuffled a bit when I was talking to Mr. Wixon 


* 5 * 


269 Q. Now, would you please give us the same figures, Mr. Fawsett, 


for the year 1954?:A. Your total advertising revenues for the year 


1954 were 16, 844, 745 dollars. Circulation revenue, 3, 217, 497 dollars, 
which was a total gross revenue of 20, 062, 242 dollars. 

These figures were reduced by rebates and allowances of 405, 059 
dollars to a net revenue total of advertising and circualtion of 19, 657, 183 
dollars. 

The same treatment of rebates and allowances for tax purposes 
versus books took effect during that year, that is it was translated into 
cash rather than actual journal entry adjustment. 

Cost of operations for 1954 were shown to be 9, 794, 110 dollars. 
That leaves income subject to apportionment for the year 1954 of 
9, 863, 073 dollars. 

The same comment as to the availability of this which is the '54 


work sheet applies as that stated in '55, if that is important for the record. 
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* * * 
275 Q. Mr. Fawsett, does your office keep records of circulation 
income from sources within and without the District of Columbia? 
276 A. Yes, sir. : 

Q. Do you have records with you showing the sources of 
circulation revenue attributable to the sources within and witlout the 
District of Columbia. A. Yes, with each of these worksheets for the two 
years, we have a summary which has been prepared by us which indicates 
the amount within or without. | 

* x : 
BY MR. JOHN HAMILTON: ! 

Q. I would like to ask you this question, Mr. Fawsetk: does 
your office maintain records of circulation of newspapers ? A. Yes. 

Q. What is the Audit Bureau of Circulation, Mr. Fawsett ? 
A. This is an independent audit association which verifies stated 
circulation levels of various newspapers and magazines throughout 
the country. | 

Q. Door do not they have occasion to make regular audits of 


| 


the circulation of The Evening Star? A. They do. ! 


% * * 


284 Q. Mr. Fawsett, you have stated that you do maintain records 


of circulation in your office. A. We do. 


| 
| 
| 
| 
i 
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285 Q. Now, do you have records showing the circulation of news- 
papers in the District of Columbia? A. Yes. 

Q. Do you have those records with you? A. Yes. 

THE COURT: You mean -- when you say circulation, do you 
mean a subscriber, what is generally called a subscriber, that is a person 
who picks the paper up either at his home or some place else and reads 
it, or do you mean where the distributors are? 

+ * * 

THE WITNESS: This would represent in effect the total papers 

drawn by the distributor who in turn would serve subscribers in the concept 


as you understand it of the distributor dealing with the subscriber in the 


given area, in other words, D. C. distributors would indicate in our 


case the D. C. Papers sold. 

THE COURT: Well, do I understand that in the final analysis 
is a record of the papers and the distributors to whom they are 
delivered? 

THE WITNESS: It might be at this point, your Honor, and I 
certainly don't want to intrude on the court, appropriate to give you some 
little further insight into this whole operation. It might be that I could 
286 combine a lot of diverse gatements that have been made into one 
final focal point, if I may. 


We've looked at these 30-some sheets that you have mentioned, 





s * w& 
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we recognize them to be a blotter, they, in effect, prove our press run 
every day. If we run off 300 thousand papers, 330 papers are entered 
on that blotter and then it is shown by the circulation department where 
those papers went because, number one, we have got to be sure in our 
operation in the accounting end that the newspaper receives everything 
it is entitled to from the sale of its product. | 

Now, we take those blotters, we bring them upstairs and we have 
to (1), account for what happened to those 300 thousand papers, and we 
do it in a particular form which will fit in with the requirements of the 
ABC people when they come in on our paper for an audit. Now, at that 
point you are looking at numbers of papers. | 

THE COURT: And where delivered. | 

THE WITNESS: Right. No, in what area they are so classified 
as being read and delivered. | 

THE COURT: How can you tell from those sheets who reads 
the papers ? : 

THE WITNESS: We only know that the distributor through his 
contract covers a certain area within the District of Columbia. If he 
287 buys 10, 000 of that 300 thousand he is only operating within a given 
area within the District of Columbia or within a given area :- 


THE COURT: How do you know he's operating in a given area? 


THE WITNESS: Insofar as our relationship with him is concerned 
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and insofar as we know that is the only place he would operate because he 


sells papers within that area. If he went encroaching on somebody's area, 
they would say, "I'm already taking The Star from John Jones”. I can't 
answer your question other than that, sir. 

THE COURT: Let's say you deliver a paper to a man who is very 
close to the borderline of the District. Let's say he's over in Montgomery 
County. 

THE WITNESS: Right 

THE COURT: Now, you wouldn't assign those papers to Montgomery 
County ? 

THE WITNESS: No, sir, in those cases, they are very few, ‘those 
so-called fringe operators are considered by us to be city operators, or 
District of Columbia distributors you might say, because that little bit 
that goes over into the fringe we take that into D. C. * * * 
288 THE WITNESS: * * * But let me go ahead further, your Honor, 
and say that what Iam.” trying to prove here is on the one hand we have 
newspapers we must account for, the particular way we account for them 
is to confirm with the requirement placed upon us to be a member of the 
Audit Bureau of Circulations. 

That is one side of it. 

We do have the other side where those newspapers are then converted 


into billing in the form of revenue from sales. 
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THE COURT: What is the form of information you get as to what 
area the distributor sells the paper ? | 
THE WITNESS: Mr. Hamilton asked if I had records with me 


which represented records of my office on circulation. This is the 


summary I have spoken to you about which indicates that -- | 





THE COURT: (Interposing) Is that an original record? 





THE WITNESS: Of our office, yes, sir. i 

THE COURT: Does that show, for instance, let's take an area 
in the District, let's take Tenleytown. Does that show what! papers were 
delivered there for that area? : 

THE WITNESS: No, sir. | 

THE COURT: Well, let's take another one, let's take out by 
Sheridan Circle. : 
289 THE WITNESS: No, sir. 

THE COURT: Well, let's take certain blocks. 

THE WITNESS: It wouldn't. 


THE COURT: What does it show? 





THE WITNESS: It in effect takes each of those -- if you recall 
Mr. DeVore said there were six editions of the Star and those six editions 
have listed under them all of the various names of the distributors who 
are classified as D. C. distributors or rural or what not. Our men in 


this particular effort and in the summarization of this take those blotters 
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and as a part of proving that 300, 000 papers were accounted for repre- 
senting the press run, they will combine the D. C. distributors, noon 
edition, metropolitan edition, 4:30 edition, 5:30 edition, along with all 
others who fall into the city zone paid circulation, so that this record 
represents in effect a breakdown of city zone, retail trading zone, and all 
other and total paid which is what actually ABC is interested in, the total 
paid circulation. 

THE COURT: Now, how can you show what papers were delivered 
out in Maryland? 

THE WITNESS: The only way we could show those would be from 
these sheets as translated to a given type of distributor who operates 
in that area which in turn was extended at his particular or their 
particular individual rates to money which was billed on our records 
and creates the revenue. 
290 THE COURT: I was under the impression that those books there 
showed where the paper was delivered. 

THE WITNESS: That's correct, sir. 

THE COURT: And the number. 

THE WITNESS: Right. 

THE COURT: I don't know whether it shows the price or not. 

THE WITNESS: It does not, we do that. 

THE COURT: Then why wouldn't your records reflect that if 


you take the information off of them? 
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THE WITNESS: This is why we had to get the auditor in, sir; 
this audit firm of F. W. LaFrentz, to make a study, our records don't 
show it and we don't maintain our records in a form which was originally 
intended to contemplate tax considerations of this sort. I'm speaking to 
you on the way we handled this thing in '54 and'55 and are presently 
handling it. | 

This actual delivery feature speaking of here was a result of 
a special study which had to do with determining specifically, first of 
all, the number of papers that were delivered outside of D. c. because 
then we had to translate those papers that were delivered outside into 
revenue and that could only be done under my supervision or the department 
in which -- | 

THE COURT: (Interposing) What does your record purport to 
show, the areas of circutation where the readers, subscribers live ? 

THE WITNESS: Yes, this would -- if you will accept the premise -- 
291 THE COURT: (Interposing) No, I mean -- ! 

THE WITNESS: It shows the papers distributed to distributors 
who operate within these area. It does not show actually the readers, 
the asumption is that the distributors will not draw papers and pay for 
them unless they deliver them to readers within their area. | 


* * x 


296 BY MR. JOHN HAMILTON: 


Q. Now, Mr. Fawsett, in:connection with the 1954-55 returns, 
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and with specific reference to the apportionment formula that was applied, 
from what source did you obtain the information with respect to the 
revenue from the sales of newspapers outside the District of Columbia? 
A. This is with reference to the amended returns ? 

Q. Yes. A. We took as the figure representing revenue derived 
from sales of papers outside of D. C. that total that was given to us by 
F. W. LaFrentz & Co. as a result of their audit for both years. 

* ak oe 
297 Q. Do you know what records were employed of the Star in 
connection with the making of this audit? A. Ido. 

Q. What records are they, sir? A. They were the so-called 
blotter which has been introduced already as evidence and then the so- 
called charge sheets which were used during those years which reflected 
the individual rates charged to distributors for their papers. 

Q. Did you bring with you at my request today the individual 
charge sheets for the years '54 and'55? A. I did. 

* * * 

Q. Ihave it here. I ask you if you will tell the court what the 
298 papers in that pile represent? A. Well, if you are looking at 
January of '54 you have this total group of various forms. Basically it 


represents the so-called charge sheets which are broken down into 


certain totals. I would mention them as being country, for example, 
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suburban, and the particular ledger classifications we use which in turn 


makes it possible to develop these other circulation draw totals that we 
were mentioning this morning and also to control our accounts receivable 
from the standpoint of revenue. | 

In addition, there is the Sunday charge sheet and the — 
received from the various distributors. Returns are those papers which 
they don't sell and they return them to the Star. They are given credit 
and those are posted monthly as a credit to their account. In other 
words, you charge it to them and they return them and the Star gives them 
credit at their particular rates and the credit is applied. This (indicating) 
is the total summary of that. : 

THE COURT: Are those made in the ordinary course of business, 
those records right here ? ! 

THE WITNESS: Yes, sir. : 

BY MR. JOHN HAMILTON: | 

Q. May Iask Mr. Fawcett -- on the lefthand side are various 
names. What do those names represent? A. These represent the 
distributors, newsstands and the various dealers to whom papers are 
299 sent by common carrier. : 

Q. Now, I notice under here certain figures under the column 
"rate" opposite each name. What does that represent? A. That 


represents the rate per hundred charged to that particular individual 


or firm to which these papers are charged. 
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* * * 


306 THE COURT: I'll receive them as Petitioner's Exhibit 9 beginning 


with 9A on the first envelope. Are the envelopes marked on the outside ? 
MR. JOHN HAMILTON: They reflect the month and year. 
(Petitioner's Exhibits 9A through 


9L were marked for identification 
and received in evidence. ) 


* % aK 
BY MR. JOHN HAMILTON: 

Q. Mr. Fawcett, do you maintain records at the Star showing 
whether the source of advertising revenues comes from outside or 
inside the District of Columbia. 

315 MR. WIXON: I object, if your Honor please. That involves a 
legal connotation which we would have to have explained before we can 
get an answer to it. 

THE COURT: What do you mean by "the source."" Where the 
advertiser lives? 

MR. JOHN HAMILTON: Where the advertisement originates 
and from where payment is made. I'll amend my question to ask the 
witness where the advertising originates. 

THE COURT: You mean where it is procured? 

MR. JOHN HAMILTON: That is correct. 

THE WITNESS: No, sir. 


* 
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Q. Now, is there a direct relationship between the records 
| 
which show where payment originates from and where the advertising 


| 


is procured from? A. No. : 


Q. Can you explain to the court why there isn't eat a relationship ? 
316 A. Well, you get into multi-location operations and by that I 
mean an advertiser has a store here in Maryland and Virginia; they 
might have a combination operation in Maryland and Virginia and no 
D. C. outlet or they can be individually located in separate trading unite 
within a given jurisdiction. Their payments originate from sources far 


removed from the location of a given branch or any of their branches 





and there is no pattern as to the source of funds vs. where the adver- 
tising originated. | 

Q. Is it possible to separate out of your advertising revenues 
advertising revenues attributable only to stores, markets, and service 
establishments located exclusively in Maryland and Virginia? A. No. 


* x 


334 | CROSS EXAMINATION : 
BY MR. WIXON: | 
Q. Mr. Fawcett, do you have a record of the number of employees 
of the Evening Star Newspaper Company for the years 1954 and 1955 ? 
335 A. Yes sir. : 
Q. How many employees were there of the Evening Star in 1954? 
A. If I may refer to a note which was developed from our payroll records, 


| 
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for the year '54, this is an account at June 30 of each year -- for 1954 
there was a total of 1546 and on June 30, 1955 there was a total of 1480. 
I would say that of this number, 1300 are regular employees, the «. 
additional amount above that are night inserters, come in once a week 
on Saturday nights, but this is the total of temporary, part-time, and 


full time employees utilized. 


Q. Of that number do you know how many were at your building 


at lith and E Streets Northwest in the District of Columbia? A. No, 


I do not know that. 


342 Whereupon, 
J. ROGER YATES 
assumed the stand as a witness for the Petitioner and, having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHN HAMILTON: 

Q. Give your name and address, please? A. J. Roger Yates, 
Tower Building. 

Q. What is your occupation? A. Certified Public Accountant. 

Q. Whom are you associated with? A. F. W. LaFrentz and 


Company. 
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343 Q. Now, Mr. Yates, at the request of the Evening Star did you 





ai\ | have occasion to make a special study and audit of certain aspects of 
ma their business? A. We did. : 
J | ' Q. Now, what was that audit and study that you made, Mr. Yates ? 
| A.. We were employed to determine from the records, beginning with 
Z | what they call the blottex in the newspaper business which corresponds 

! to, you might say, a sales or delivery record. That was the first 
summarized record of deliveries to the distributors. We began our 
work there and prepared an analysis from the blotter sheets picking 
up in accordance with the indications on the blotter the deliveries to 
distributors outside of the District of Columbia either by company 


trucks or by public transportation facilities. : 
| 


Q. Now, as I understand your testimony, these are the blotters 
here, are they not, sir? They have been received in evidence as 
Petitioner's Exhibit 8a, etc. ? A. Yes, sir. : 

4 Q. I show you a group of papers in an envelope designated as 

a Petitioner's Exhibit 9a and ask you if you had reference to these in the 

. preparation of your audit? A. Yes, These sheets really were built up 

by the company personnel from these blotter sheets, the monthly totals. 

» This is a weekly sheet. When we finished our summaries of these various 


344 distributors we then referred to these sheets to pick up the rates 


of charge so that we could apply those rates to our quantities. 
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Q. How did you know which distributors received papers out- 
side the District of Columbia? A. We depended entirely on the indications 
on the blotter sheet. 

Q. What indications are those, sir? A. The Circualtion Depart- 
ment made a red check mark. Here (indicating) are the check marks. 
Of course, these have the addresses (indicating). 

Q. If I understand your testimony correctly you applied the 
number of papers sold by reference to the checking of each distributor 
in red by the rates shown on the rate sheets to arrive at your total 
figures? A. That's correct. 

Q. Mr. Yates, I show you two letters to the Evening Star News- 
paper Company, one dated January 3, 1957 and one dated January 14, 1957 
and ask you if you can identify those? A. Yes, these were prepared by 
our organization and signed by me. 

* x cd 

Q. What does the attachment to the letter represent? A. The 
345 final total represents the total sales or deliveries to distributors 
made outside of the District of Columbia, made on trucks or public trans- 
portation or by the United States mails. 

Bd % * 

346 Q. .I have reference, Mr. Yates, to the attachments of each 


of these letters and ask you what they represent? A. That is really 
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our report on the analysis of the blotter sheets and represents the 
dollar volume. You have deliveries to distributors located outside 
of the District of Columbia either by company trucks or public trans- 
portation or by the United States mails for these respective years, 
'54 and '55. i 


* * * : 
352 THE COURT: Iam sorry but I am going to adhere to my ruling. 
I'm going to let you mark these for identification. These will be marked 
10 and 11 for identification. | 


(Petitioner's Exhibits 10 and ll 
were marked for identification. ) 


x * x | 

360 MR. JOHN HAMILTON: I offer these two reports in evidence 
as Petitioner's Exhibits number 10 and ll. | 

MR. WIXON: I object to the reports if your Honor please. They 
are purporting to be a summarization of facts and the facts en be stated. 
As far as expressions or statements made by the witness are concerned, 
they are not evidenciary material, it is the fact which is evidenciary 
material not the letters. : 

THE COURT: Well, I assume that all the counsel wants is a 
summarization. ! 

MR. JOHN HAMILTON: That is correct. | 

THE COURT: And to that extent, let it be admitted. I don't 


know of any statement made in there as to facts, but I think the whole 
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report will be received in evidence. 
MR. WIXON: So that the entire exhibit, I take it, is admitted 
if your Honor please? 
THE COURT: Yes. 
(The documents marked Petitioner's 


Exhibits Nos. 10 and ll were 
received in evidence. ) 


* * ae 
372 THE COURT: Mr. Taylor, will you take the stand, please? 
a * ae 
373 Whereupon, 
374 CLYDE H. TAYLOR 
resumed the stand as a witness for the Court and, having been previously 
duly sworn, was examined and testified further as follows: 
EXAMINATION BY THE COURT: 
Q. Do you know what section, what part or what factor was 
used in applying paragraph 10-2(d)(5) of the regulations approved August 6, 
1953 in assessing the tax here involved? 
MR. WIXON: I object, your Honor, I suggest to your Honor 
that your Honor is attempting to inquire into the process of the Assessor's 
actions here and I understand the law to be that it is improper. 
THE COURT: All right, I'll overrule the objection to the question. 
THE WITNESS: Your Honor, may I make the statement that 
the notice contains an indication at the bottom that the District concluded 


that the entire income was subject to tax without stating which section 
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of the regulations -- 7 


THE COURT: (Interposing) I understand that, but I wanted to 


know in the process what factor or what formula did the Assessor 





select? 

MR. WIXON: I object again, if your Honor please. 

BY THE COURT: : 

Q. Did it have a formula with a factor for sales outside the 
District or sales within the District? A. I understand there are two 
375 sections of the regulations, both of which were considered in our 
office and on the advice of counsel we understood that there were serious 
questions whether this corporation was entitled to a formula of apportion- 
ment inasmuch as it was our conclusion they were not engaged in business 
outside the District of Columbia but without prejudice to that question 
we also concluded that if they were, that all of the sales, were 
attributable to the District of Columbia under that provision which says 
"sales to customers outside the District of Columbia which dee fairly 
attributable to the trade or business engaged in within the District of 
Columbia -- and that is one of the provisions. We don't regard that as 
a separate formula. | 

We believe that the total of the three elements will disclose the 


total District sales for inclusion in the numerator. If the sales are 


made to customers in the District of Columbia as a result of business 
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done in the District, they are includable and if they result from sales 
to customers outside of the District as a result of business done in 

the District they are includable and if they are otherwise from District 
sources -- 

Q. (Interposing) What do you mean District “sources”? A. By 
which we understand if title passes to the sale in the District of Columbia 
they are from District sources even though there may be considerable 
activity outside the District with respect to them. 

376 THE COURT: All right. Thank you. 
* * * 
CROSS EXAMINATION 
BY MR. JOHN HAMILTON: 

Q. In your characterization of District sales or your determination 
of District sales you stated, as you understood it, Mr. Taylor, that 
sales from District sources are where a title to the property is transfer- 
red within the District. A. That is my understanding, yes. 

Q. In the reverse of that situation, sir, where title is transferred 
outside the District of Columbia, what do you consider that sale to be? 

MR. WIXON: I object. I'd like to make a statement for the 
record here. 

You are permitting this witness to be interrogated on his 


conception of the law, on his concepts of the various regulatory require- 
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ments of the District of Columbia, upon his concept of the statute and 


if your Honor please, I don't think it ought to go that far. | 
THE COURT: Iam inclined to agree with you and pefhaps I 
was wrong in asking what the meaning of the word "within" the District 
of Columbia and we'll put in a motion to strike that testimony out. 
377 MR. WIXON: You mean the testimony in response to your Honor’s 
question ? | 
THE COURT: What he meant within or without the source of the 


District of Columbia. 


* * * 
400 THE COURT: * * * i 
During the trial of the case, a letter from the Assessor of the 
401 District of Columbia dated July 18, 1952, addressed to Hamilton 
& Hamilton, relating to the Evening Star Paper Company's apportionment, 


was Offered in evidence as Petitioner Exhibit No. 3 andI declined on 
this theory. : 
That it didn't make any difference what the Assessor said, the 
law spoke for itself and you weoaid have to follow the law and the 
Assessor couldn't change the law and arrange for a formula that wasn't 


prescribed by the Commission. 





I think on another consideration I should admit this in evidence, 


and this is the reason. 
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It may be that Iam right about this thing, that you can't apply 

this Section 47-15-80 to a situation of this kind and I think that the 
petitioner is entitled to this much of the facts. 

_ That an attempt was made by the assessing authority of the 
District of Columbia to work something out, and it couldn't be done. 
I don't think your returns filed in accordance with the Assessor's 
thinking are valid returns, I don't think the Assessor can change the 
law, but for that purpose only I think this is admissible and I am going 
to admit it and allow you an exception. 

MR. WIXON: Of course exceptions do no good. I take it your 
Honor would be using it against the District of Columbia, because there 
would be no other purpose as I see it. 

THE COURT: It may be against the District of Columbia, but it 
happens -- 

402 MR. WIXON: |. Simply because it has some expression -- I don't 
even know what the letter says now, your Honor. It has been so long 
I don't even know what the letter is about. 

THE COURT: The letter provides that the revenue of the 
publication business should be given 65 percent to the District and 35 
percent other places. 

MR. WIXON: May I see the letter, your Honor ? 


THE COURT: Yes, sure. This doesn't determine the right 
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formula, and this letter is not received in evidence to prove that 65 
percent is the right formula. All it is is that an attempt was made in 
good faith to try to work this peculiar situation out. i 

MR. WIXON: If your Honor please, I know what this is about 
and I know the reasons for it. This was merely an understanding made 
in 1952 as a consequence of discussions between the Evening Star News- 
paper Company people and the District. | 

THE COURT: That is the only purpose. | 

MR. WIXON: I don't think you can use it against the District of 
Columbia nor do I think you should because if your Honor takes it on that 
basis, so long as I am in charge of the taxation cases I assure you that 
we will never attempt to make any arrangements with anybody. I don't: 
think that it is fair, where an understanding is reached, that you can use 
it to show that the District has done something incorrectly. | 

THE COURT: I don't say that. All I say is that this letter 
indicates so far as this case is concerned, is that here is a situation 
403 for which we have no formula. I don't believe there is any formula 
to fit the publication business. | 

MR. WIXON: There was an argument at this time 7 

THE COURT: Wait a minute. I don't believe there was any 
formula. I don't believe this law is applicable to it, I don't think it can 


be applied to this business, and here is a good faith attempt showing 
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that the parties themselves didn't think there was any. 

MR. WIXON: I disagree with your Honor. I wasn't present when 
this letter was written 

THE COURT: That doesn't change the testimony. 

MR. WIXON: I realize that, your Honor, but I do have some 
understanding about the predicate for it. I understand from what I have 
been advised, that there were discussions at the time with respect to © 
certain approaches by the Star Company and the Assessor as to the portion 
or proportion of the income which ought to be taxed, and as a consequence 
of these negotiations and discussions there was an arrangement made. 

I personally am responsible your Honor for the overturning of this, and 
I take full responsibility for it, because I thought it was wrong. 

THE COURT: To what. 

MR. WIXON: This particular letter of 1952. 

THE COURT: Mr. Wixon, I am not going to decide that this case 
should be decided on a division of the net income of 65 percent because 
404 the Assessor wrote that letter. 

MR. WIXON: I don't think you can. 

THE COURT: That isn't the point at all and I misunderstood 


the purpose of it. All I want to show by that letter is that a good faith 


attempt ‘was made to fit the law into the business. I think it isn't very 


important, but is has some value that I think the petitioner is entitled to. 


I think I would be guilty of error probably if I didn't. 
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MR. WIXON: Then, I think your Honor takes the position that 


any arrangements with any taxpayer or agreements are immutable and I 





deny the authority of the Assessor or anybody else on the matter of law. 
The only one that possibly can do it is myself. : 
THE COURT: You can't do it. ! 
MR. WIXON: No, sir, but I can enter into a stipulation for 
example in a case on a fact or something binding the District of Columbia. 
THE COURT: No, youcan't. You can't change the law. 
MR. WIXON: I say I can do something that the sae lee can't 


do in a law case. 





THE COURT: This is not anything to show -- the allocation and 
apportionment will not be decided on this letter. That is not the purpose 
of it and the Assessor had no authority to write the letter and Iam 
surprised at him writing it. | 

MR. WIXON: I also want to make the assertion to your Honor 
405 further in this case. ! 

That I am not willing to have it understood that this ia an 
agreement between the taxpayer and the Evening Star Newspaper Company, 
that it was impossible to apply the law to the Evening Star Newspaper 
Company. Counsel for the Evening Star Newspaper Company are here 
today and I will rely upon their assertion, and I don't believe there are 


going to state to your Honor that at ary time in these discussions there 
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was any agreement that the law could not be applied to the Evening Star 
Newspaper Company as it was written. 

THE COURT: I think the letter speaks for itself. 

MR. WIXON: I think it does not because you have to know the 
background of the letter in order to have the letter mean anything. 

THE COURT: It speaks for itself for this purpose. 

That an attempt was made to work out allocation of this business 
and that the Assessor not only worked it out but he said this in the latter 
part of the letter. 

"Your cooperation: and cooperation representing the Evening 
Paper are sincerely appreciated” and also he issued a deficiency notice 
based upon the letter, and I say that I don't think the District is bound 
by that, and the case will not be decided on any such allocation in this, 
but it does show that an attempt was made to work out this situation. 

MR, WIXON: What would your Honor's finding of conclusion be 
406 on the basis of the letter? 

THE COURT: If I use it, my conclusion will be, if Icome toa 
conclusion, first, that there is no formula in any regulation that applies 
to a publishing business as distinguished from a business that is engaged 
in the manufacture and sale of personal property. Now I understand that 


the Star's theory is that it is merely a manufacture of personal property 


and a sale of personal property. I may have come to that conclusion. 
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Then there would be a formula applying to.it. I may want to 





come to the conclusion that this whole statute here, this Title 10, is 
unworkable, it is a lack of imagination. Whoever made it on forgot that 
the net income was made up not only of the business income but also 
from income from other sources within the District. But I want to . 
show that somebody believed it was a peculiar situation. ! 

MR. WIXON: I mean what would your Honor's use of the letter be. 
I still would like to know that. : | 


THE COURT: That is all. That an attempt was made in good 


faith to work this out and it didn't work out. Even that wasn't right. 


_ MR. WIXON: You mean that the District was unable to apply - 
the law and the Evening Star Newspaper Company went on that basis? . 
THE COURT: No, I don't say that. 7 
__.. MR. WIXON: Because I intended of course,. your Honor, to ask 
407 your permission to go further on that matter and I intended to 
subpena certain people with respect to it, because it was not my under- 
standing that it was a good faith attempt to settle differences. If your 
Honor vwantsto go that far I think I ought to have an opportunity to 


develop it. 





THE COURT: If my receiving this letter in evidence raises in 
your mind the advisability of testimony explaining it you know as well 
| 


as I do that you will have all the opportunity you need. | 
| 


| 
| 
i 
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MR. WIXON:: Yes, sir, but If I knew what the end result of it 
might be then I might be able to reach a determination. I don't know 
yet. 

- THE COURT: All the end result of this letter is that if I should 
come to the conclusion that there is no formula set or that the law is 
unworkable I think that the petitioner is entitled to show at least they 
tried to. work.it out in good faith and then finally determined that they 
couldn't do it. 

MR. WIXON: I think that presupposers that the District and the 
Evening Star Newspaper.Company also accorded with your Honor’s 
thoughts that it was unworkable and I don't believe you can state that. 


It ig that area that bothers me very much, your Honor. 


THE COURT: You can draw your conclusions from this letter. 


It is here. I may be absolutely wrong. You can draw your conclusions. 
I think that this letter shows that the District and the Star tried to get 
together to work out a formula, even though it was right in the face of 
408 the law which says that only the Commissioners can prescribe the 
formula, but it did, and even then they decided afterwards that that 
couldn't be done, after two or three years they decided in 1955 and 1954 
that it couldn't be done, and they said "We are going to do something 
else" so they filed a deficiency. 

MR. WIXON: I was the one who was responsible for the 


conclusion that the Evening Star Newspaper Compaiy was engaged solely 








| 
i 
| 
| 
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in business in the District of Columbia under the facts and circumstances 
as I understood them. I will be happy to take the stand and so testify. 
THE COURT: I don't know what value that would have. i 
_MR. WIXON: These gentlemen consulted me on that matter, 
_THE COURT: I don't know. what value that is. — . f “< 
MR. WIXON: I don't know what value it is either, but-may : 
suggest, your Honor, that the points of that is simple. | 
That I concluded and the other officials of the District of Columbia 
concerned concluded, that the Evening Star Newspaper's tax Liability 
could be determined in accordance with the regulations. we don't give 
you any suggestion that the contrary is true and if the letter is being 
used for that purpose I think it is a use which was never intended by 
either the Evening Star Newspaper Company or the District and had I 
thought it would be used in such a manner we would have been reluctant 


to negotiate on the matter. : 
409 THE COURT: What does this mean, "In accordance with your 
proposal it was requested that the enclosed waiver be executed and 
returned to us at your early convenience so that a prompt assessment 
can be made" and so forth, and then the Star filed under this thing in 
1952 and in 1953. | 

MR. WIXON: Well it is immaterial of course, your Honor, 
because your Honor is not dealing with '52. Your Honor is dealing with 


the current situation. What went on in '52, to me is immaterial. The 
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question is whether the assessment was proper or improper. 

THE COURT: Iam receiving it in evidence. Your objection is 
on the record. There isn't any doubt about it. It is not received to show 
any formula or that the Star's liability should be determined by this 
letter at all. Jt is merely to show that the parties tried to work out 
something and you can draw such conclusions as you want to. 

* * * 
4i4 Whereupon, 
ELMER J. DEVORE: 
was called as a witness by the Petitioner, and having been previously 
duly sworn, was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. JOHN HAMILTON: 

Q. Mr. DeVore, you testified at the hearing we had last summer 
in this matter that you were Circulation Manager of the Star. Is that 
correct? A. That is right. 

Q. Now as Circulation Manager, Mr. DeVore, will you please 
tell the Court what are the supervisors of the Star. A. We have 12 
circulation supervisors that work with the distributors. 

bs * * 
415 Q. Who pays the salaries of the supervisors? A. The Evening 
Star. 


ev wt y, *¢ 
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Q. Now during the years 1954 and 1955, how many supervisors of 
the Star were there, sir? A. 12. ' 
% . * k ! 
416 Q. Do you know where they lived during those years? A. Yes, 
sir. | 
Q. . Where did they live ? | 


x * * 





417, THE WITNESS: I of them live outside of the District of Columbia, 
in Maryland and Virginia, and one of them lived in the District of Columbia. 

Q. Of the 12 supervisors that you have just iheanededs can you 
tell us how many supervisors were assigned to the states of Maryland 
and Virginia and how many in the District of Columbia? A. Five were 
in Maryland and Virginia exclusively. The balance of them, seven, 
worked in the District and into Maryland and Virginia. Their territories 
lapped over from the District into Maryland and Virginia. : 

Q. Mr. DeVore, what do the supervisors do? A. ‘The super - 
visors work with the distributors. They check on the distribution of the 
papers from the Star out to the distributors in the territory. They set 
up a schedule for the men that come into the office to pick up their papers. 
They must make sure that the papers are delivered to the carrier boy, 
the newsstands, or the individual subscribers. | 


| 
Two, they are responsible for promotion. They explain to the 
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distributors and to the carriers, different contests, they volunteer to 
418 help with the promotion that we might have, they try to maintain 
service through these distributors. They must be able to operate a route 
if a distributor cancels his contract or we terminate the contract. They 
know all the area so that they can go out and run a route, if necessary, 
and when they run, take over a route and are running it, then they are 
looking for a new applicant for the route, and when they find such a man, 


they will take the man on the truck with them and show him the territory, 


explain the boundaries, giving the list of the carrier's names, subscribers, 


that they might serve themselves, or stores. 

They generally teach the man the whole area. They may take 
him over the route several times and during that time they are talking to 
me about this man, they check on his security, and they negotiate with 
him for a contract to operate the territory. 

You understand that they keep me informed while they are doing 
this. Then when the whole thing is settled, they will bring the man to 
my office and I review the contract with the man and I finally formally 
sign the contract with the dealer. 

There are cases, however, that I go out into the field and see 
the man, or the prospect and from time to time I go into the field and 
see these distributors and supervisors at work. 

419 Q. Mr. DeVore, you mentioned that they negotiate the contracts 


with the distributors. What do you mean by negotiating the contracts? 
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What do they do in that connection? A. They discuss with the main, one -- 
I think I pointed this out -- they will tell him about the boindaries, they- 
tell him the number of papers; show him the number of paper's on the 
draw sheet, where the papers go, they talk to him about the rates, they 
sit down and make up a financial statement showing him how much money 
that route will gross per month. : 

‘ In other words, they get -- if the man wants a territory, they ..~ 
make sure that he understands all about it, and they explain the contx‘act, 
and then bring the man into me. That is all there is to if. . Sedat e 
* * F * : 

CROSS EXAMINATION 
BY MR. WIXON: > Po) ee 
_* :Q,.~ These distributors, are these the same distributors that 





you were describing at the prior hearing in this case who operate under 
contracts with the Evening Star Newspaper Company? A. That is right. 
Q. Those are the people you identified as not — ae 
of the Star, but as being independent contractors? A..: That is right. 
* * * : 
421 THE COURT: * * * Are you familiar with the contracts 


introduced into evidence here ? 





THE WITNESS: Yes, sir. _ ! 
THE COURT: Are there any other contracts besides those, between 


the Star and the distributors ? 


THE WITNESS: No, sir. 

423 - BY.MR. WIXON: 
-3Q;° Now what does your term or word "supervision" mean, - - *! 

Mr. DeVore?: A. Well, I would like to answer that this-way:.. In 
our contract there are certain provisions. The supervisors have already 
explained those provisions to the distributors in the field. . All the 
supervisor does is go into the field and make sure that the terms of the 
contract are carried out, and works with the distributor. Anda good 
many times at the request of the distributor. 

Q. So'that what you mean, as I understand your testimony, from 
the word "supervision", is-that the supervisor, on behalf of the Star 


‘NNewspaper.Company, determines that the terms of the contract, insofar 


“” 


oA 


as the Star. Newspaper Company is concerned, are being carried out by 
the distributors? Is that what you mean by “supervision"? A. Super- 
vising the distribution of our newspaper. 

Q. And that is not with respect to the distributor, that is with 
respect of the Evening Star Newspaper Company? A. Well, it certainly 
is the distributor. ‘He has got to know what the distributor is doing. 

Q. Iam using the word you used, supervising. Now I want to 
know whether your supervisors give orders to distributors? 

Do your supervisors tell distributors what to do? Is that what 


424- the word "supervise" means, so far as you have used it? 
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...,- (After pause.) - : 
THE COURT: You can answer the question. .. You don't have to 
specify what it is they tell them, but do they give them orders, say you 
must do this and that and so.forth? _. ; : 
-. THE WITNESS: I don't know that they say you must do this, that, 
-- or the other. - 48 we 4 es a ive? ge, 
. .. BY MR. .WEXON: | 
Q. Now these supervisors, they do not in fact have any control . 
over the distributors, isn't that right? A. They certainly do, sir. 
_@. They do have control over the distributors ? A. That's right. 
Q.. . What control do the supervisors have over your. distributors? 
A. If they find out a distributor is not properly handling his contract, 
and his customers, they report that to the office and we give them a. 
30-day notice that they must correct what is going on. in the territory, 
or we terminate the contract. | 
Q. Now can the supervisor tell the distributor to do something, 
order him to do something, order him to take some action? A. He 
could order him, but whether the man would follow the ender, I can't 
425 answer that. 


_* * * 


427 BY MR. WIXON: 





Q. Mr. DeVore, I understand that your supervisors, working | 
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with your distributors, are working on behalf of the Evening Star News- 
paper Company, is that right? A. Yes. 

Q. Are they working as employees or agents of the distributors ? 
A. They are working as an employee of the Evening Star. 


428 Q. Now insofar as the distributors are concerned, is it nota 


fact that these supervisors are rendering assistance only to the distributors, 


and of course as you stated, seeing that the terms of the contract are 
being carried out as it affects the Star? A. Would you repeat that? 

Q. Yes, sir. Insofar as your supervisors are concerned, is it 
not a fact that as between the supervisors and the distributors, that the 
function of the supervisor is to render assistance to the distributors 
only and not to give them their directions as independent contractors, 
and in addition to that, to determine, for purposes of the Evening Star 
Newspaper Company, that the terms of the contract between the Star 
Newspaper Company and the distributors are being carried out? A. Well, 
they certainly give the men orders. Now whether they follow those -- 

Q. Ididn't hear you. A. They certainly give the distributors 
orders. 

THE COURT: He didn't say orders; he said assistance. 

MR. WIXON: That is his answer, your Honor. 

THE COURT: I will let the answer stand. I am just trying to 
help you. I want the witness to answer your question. You asked: 


whether they gave them assistance. He said they give orders. 


< 


b>~ 
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THE WITNESS: They. give orders and assistance. 
429. .. BY MR. WIXON: | 
_» Q... What orders do they give them? A. Such miscellaneous orders 


| 
_as taking care of a complaint or going into the field with some boys and 


soliciting and things like that. | 7 ! 


Q. | What was that about the boys? A. Going into the field with 


- the boys soliciting. . 4 ae 3 ka — 


-.:Q.-Who are the boys? A. They are carriers that work under the 


- distributors, you.know, that buy the:papers from the distributors. 


- .Q.-. Yes. What orders do they give to a.distributor with respect 


of a complaint? A. To take care of them, or to put the paper in a certain 


place, or to have the carrier pick up the trash on the corner, things’. 
like that. ** *. St os : FG : 
Q. Mr. DeVore, would you please look at Petitioner's. exhibit 
7-A, 7-B, and 7-C, which are the agreements in evidence as I believe 
430. typical agreements between the Evening Star Newspaper Company — 
and certain distributors. A. Yes. 
Q. Are you familiar with those? A. Yes, sir. 
Q. I would like to ask you, sir: Is it pursuant to any term of 
that contract that the supervisors give orders to the distributors? 


MR. HAMILTON: I object. 
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THE COURT: That calls for an interpretation of the contract. 

MR. WIXON: That may well be, but your Honor must remember 
that this gentleman testifies as an officer of the corporation that orders 
are given by supervisors to distributors. That can be either a variation 
in the contract terms as agreed upon between these distributors and the 
Evening Star Newspaper Company, or it may well be that it is an interpre- 
tation of a term of this contract between the distributors and the Evening 
Star Newspaper Company, and if there is no authority specifically set 
forth here, it either has to be that, or the whole thing of course is simply 
an idle statement because orders mean nothing. Your Honor has no 
testimony here to the contrary now and it is possible to vary the terms 
of a written contract by oral agreements. 
431 THE COURT: Mr. Wixon, you haven't asked him that. You 
have asked him to point out under what section of this contract they issue 
the orders. 

MR. WIXON: That is right. 

THE COURT: Iam going to sustain the objection. I don't think 
’ it is proper. 

MR. WIXON: To ask under what term of a contract the Evening 
Star Newspaper Company operates with respect to the issuance of orders? 


THE COURT: It operates under all terms of the contract. 


MR. WIXON: With respect of orders, sir? 
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THE COURT: Iam: going to sustain the. objection... in the first 

place it is immaterial, and in the second place the witness ip mot- -°: 
competent... ,. -: - ee Fg re Ry it? | 
* 


435 BY MR. WIXON: : | 5 





- Q.. Mr. DeVore, these contracts, I understand, aed all signed 
436 - and executed in the Evening Star Newspaper. Company offices 
in Washington, D. C.,.:is that right or wrong? A. The majority of them 
are signed by me in the office, some are signed out in. the field, according 
to how far away the man is. . 4 by 7 
Q. Do you talk with these people who are going to be ‘your 
distributors before you enter into a contract with them ?. A: Yes, sir, 
I review the contract. . | 
eQ I understood from your direct testimony not long ago that 
if there was an open-route in the District of Columbia and if there was 
a person believed to be eligible for that route or who desired it, that 
gentleman was brought to your office and you talked with him before: you 


negotiated the contract. - Is that right or wrong? A. That is wrong. 


7 er . . a-» # I: 


| 
437 THE WITNESS: Mr. Wixon, would you ask that question again ? 


THE COURT: Read the question. 


(Question read. ) 
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THE COURT: That calls for an interpretation of the contract. 

MR. WIXON: That may well be, but your Honor must remember 
that this gentleman testifies as an officer of the corporation that orders 
are’ given by supervisors to distributors. That can be either a variation 
in the contract terms as agreed upon between these distributors and the 
Evening Star Newspaper. Company, or it may well be that it is an interpre- 
tation of a term of this contract between the distributors and the Evening 
Star Newspaper Company, and if there is no authority specifically set 
forth here, it either has to be that, or the whole thing of course is simply 
’ an idle.statement because orders mean nothing. Your Honor has no 
testimony here to the contrary now and it is possible to vary the terms 
of a written contract by oral agreements. 
431 THE COURT: Mr. Wixon, you haven't asked him that. You 
have asked him to point out under what section of this contract they issue 
the orders. 

MR. WIXON: That is ri;sht. 

THE COURT: I am going to sustain the objection. I don't think 
' it is proper. 

MR. WIXON: To ask under what term of a contract the Evening 
Star Newspaper Company operates with respect to the issuance of orders? 


THE COURT: It operates under all terms of the contract. 


MR. WIXON: With respect of orders, sir? 
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THE. COURT: fam. going to sustain the. objection. :In the first 


place it is immaterial, and in the second place the witness is mot. =: 
| 


t Pi i i 


| 


| vi? oe? 
435 BY MR. WIXON: oi. “4 ! a fee 
_, Q.. ‘Mr. DeVore, these contracts, I understand, are all signed 
436 - and executed in the Evening Star Newspaper. Company offices 
::. in Washington, D. C.,.-is that right or wrong? A. The majority of them 
are signed by me in the office, some are signed out in the field;:. according 


to how far away the man is. - I 
-Q.= Do you talk with these people who are going to be ‘your 
distributors before you enter into a contract with them ?. A ‘Yes, sir, 
I review the contract... -- | 
Q. .I understood from your direct testimony not long ago that. 
if there was an open-route in the District of Columbia and if there was 
. a person believed to be eligible for that route or who desired it, that . 
gentleman was brought to your office and you talked with hin before: you 
negotiated the contract. - Is that right or wrong? A. That is wrong. 


<4 * “* : _ Bs *. a ) we ee * 





437 THE WITNESS: Mr. Wixon, would you ask that question again? 


‘THE COURT: Read the question. 


(Question read.) 
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THE WITNESS: What I mean is this, that the supervisor brings 
the man into the office after he has gone all over the details with the 
man, and during that time he has probably -- he has told me what.is 
going on. He brings the man into the office and I review the contract 
with him, and sign it. 

Q. In other words, with respect of distributors, you have in 
your office in the Evening Star Newspaper Company building, on 
Pennsylvania Avenue, the individual to talk to before you sign the contract 


with him. Is that right or wrong, sir? A. Yes. 


Q@. You do have him inthere? A. Yes. 

Q. Now when he comes in there, what do you do? Do you talk 
with him about the operation of the Star Newspaper. Company or what 
438 you expect him to do as a distributor for the Star? A. The 
normal procedure, I lay the contract out on the desk, the supervisor 
takes over from there and tells me about this man, with the man sitting 
in the office. He explains that he has gone over the route with him, done 
the numerous things I have told you about, and will say "Mr. DeVore, 
the man has got the security, I recommend we put him on.” I will ask 
the man "Do you understand the contract?" And then I may go into 
some personal questions and sign the contract. 

Q. Now, your distributors, as I understand, go around with 


these prospective -- Iam sorry. Your supervisors go around with 
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these prospective distributors in order to acquaint them about the route 


before you enter into formal contracts with these distributors for the 
sale of your newspapers to them? A. Yes, sir. | 
Q. What is the purpose of taking these prospective distributors 
over the route? A. One, a man may think that he wants a route and 
find out how much work is on it, or during the time he is riding the 
route our supervisor will probably -- can determine whether he is the 
type of man that should be handling the public, the boys, the yen 
and the subscribers, and if he doesn't prove to be the type of man, he will 


tell him so. In the mean-time, he may decide that he is the man we want, 


439 and then he gets into the contract with him, explaining the 





boundaries, the rates, and so on. | 

Q. Then would it be a fair statement to make that yore supervisors 
are simply, so far as the interests of the Star Newspaper Company are 
concerned, attempting to find out whether a man who wants to be a dis- 
tributor is a man that the Star would like to have as a distributor ? 
A. That is one of the functions, yes. , 

* * * | 

Q. As to prospective distributors, the function of the supervisor 
is to find out for the Star Newspaper Company's purposes, wijether that 
prospective distributor is the kind of a man that the Star wants to contract 


with? Is that about what he is doing? A. At that time, yes. 
| 
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440 Q. Atthattime, yes. A. Yes. 

Q. Does that supervisor have any authority to enter into one 
of these contracts of the nature of petitioner's exhibits 7-A, 7-B, and 
7-C; does he have any authority to sign that? A. He can not sign it. 

Q. Only you can do that? A. That is right. 

Q. So there isn't a contract until you finally sign that contract 
in the offices of the Star Newspaper Company? Is that right or wrong? 
A. That is right. 

Q. And we are talking about 7-A, 7-B, and 7-C, is that right, 
sir? A. Yes. 

Q. Tell me, how do these distributors pay the Evening Star 
Newspaper Company for the newspapers they get? A. They are sent 
a bill, and they inturn -- 

MR. HAMILTON: (Interposing) I object to the question. It is 
beyond the scope of the direct examination. 

THE COURT: What do you say to that? 

MR. WIXON: I will bring him back and put him on the stand as 


an adverse witness if necessary. I don't think it is beyond the scope. 


We are talking about the contracts here and the distributors, and we 


44) got into this case now the fact the distributors come in and 
sign the contract in the office, through DeVore, and these supervisors 


go out and supervise. This is certainly an element that goes along with 
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it.’ But if your Honor thinks it is not asking the question in the manner 
attributed to cross-examination, I will have to stop. But it is not 
beyond the scope, by any means. ! 

THE COURT: I don't think there is any testimony about dis- 
tributors this morning. Mr. Hamilton, do you have any serious 
objection to that question ? | 

MR. HAMILTON: Yes. This has gone on and on and on. I 
submit that a lot of this cross-examination is not proper. I produced 
this witness this morning to tell us about the supervisors and that is 


all. I think we have to call a halt to it somewhere. 





THE COURT: I sustain the objection. Mr. Hamilton, do you mean 
by that objection to strike the question and the portion of the answer 
given ? | 
MR. HAMILTON: I didn't realize he had given an answer, your 
Honor. ! 
THE COURT: He did start and say they sent a bill. 
MR. HAMIITON: That is all right. I don't wish to btrike that. 


cs * x 





444 BY MR. WIXON: | 

Q. Mr. DeVore, does it happen from time to time that a dis- 
tributor will advise the Star Newspaper. Company that it wants. papers 
in addition to those which the distributor got, let's say the day before , 
more papers? A. They place -- ! 
| 
| 
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_ Q.. Suppose a distributor on Tuesday took a thousand papers. 

Does it happen from time to time that the distributor will tell the 
Evening Star Newspaper Company that on the day following, Wednesday, © 
he wants 1200 papers? A. He can place an order at any time. 

Q. Where does he place that order? A.. He can do it ina 
variety of ways. He may write us a note and mail it in. 

Q. Let's take a situation of Tuesday to Wednesday. He has the 
papers on Tuesday and he finds out Tuesday evening he need 1200 
papers for Wednesday rather than a thousand. A. He would hand the 
truck driver a note out on his route and say turn this into the office, and 
the truck driver when he arrived would hand it into the office and it would 
445 be put on the blotter. 

Q. Who would the truck driver give that memo to? A. Whoever 
is working the blotter. It could be a number of people. 

Q. Suppose the distributor says he wants, instead of a thousand, 


only 200. How would he handle that? He wants less rather than more. 


A. If he would send that in to the office, it would be given to the super- 


visor, because we would't cut him that many papers. We would go out 
and see what the trouble was. 

Q. Suppose the distributor said "I don't want a thousand papers 
for tomorrow, I want only 200 papers. '"'? 


THE COURT: He has already answered that. He says they won't 
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do it. They send a supervisor out. 
THE WITNESS: I would send a supervisor out. | 
BY MR. WIXON: : 
Q. Suppose the supervisor got to the distributor and talked with 
him and the distributor said no, that is all the papers Iam going to take 
today. I don't need a thousand papers; I only want 200? A. ‘Then the 


supervisor would call the office and tell us why. : 


446 Q. Suppose the supervisor said I don't think that fellow's 200 


papers are going to be the proper number for him to take. I/think he needs 





a thousand papers. Would the distributor be required to take a thousand 
papers then? A. I can't answer that because that never happens. You 
don't cut down from a thousand to 200. : 

Q. Let's cut from a thousand to 800 then if you like that better. 
A. Allright. That is right, it is possible for him to do that, yes, sir. 


Q. Would he have to take the thousand, or would he be permitted 


to take the -- : 


* * * 


447 THE WITNESS Yes, sir. A distributor can call the office, write 
the office, send a message in to add or cut papers as he sees fit. 
BY MR. WIXON: 


Q. Now these papers, from what I understood of the testimony, 


| 
in a number of instances the distributor comes down to your, loading 


i 
| 
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platform on Pennsylvania Avenue and obtains the papers in their own 


vehicles, or whatever vehicle they may wish to use, and in other cases 
papers are put on the trucks of the Evening Star Newspaper Company 
and are taken to. various points where they will be picked up by the 
distributor. Is that right? A. That is right. 

Q. Now with respect of the sending of the papers in the Evening 
Star Newspaper Company trucks, is that a convenience which the Star 
maintains for the purpose of getting the papers promptly to the dis- 
tributors? A. Well, that is necessary. 

* * * 

Q. Is it necessary, sir, with respect to the papers taken by 
the distributor from the loading platform? A. Well, that is an arrangement 
448 we have, that a distributor may come to the loading platform and 
pick up his papers. That has been determined by he and the supervisor. 
Most of the men, a lot of the men, get their papers at the platform on 
one edition only and then the next edition we may send it out in a truck, 
because they are out in the field. Our Bethesda man, for instance, he 
comes in and picks up the first edition and when his night finals come out, 
we send them out to him because he is in the field. 

Q. Whose papers are they when they are put on the truck, sir? 
A. Well, I would say they belong to the distributor. He has ordered 


them. 
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CROSS EXAMINATION 
BY MR. HAMILTON: ! 

Q. - You will recall we introduced in evidence -- I forget the 
number of the exhibit -- some large sheets called blotters? A. Yes, 
sir. | 


Q. On which were checked in red the names of certain dis- 





tributors? A. Yes, sir. 
Q. Now all those distributors were distributors not located in 


the District of Columbia? A. That's right. 


i 
1 


* * * 


450 Q. On the blotter, these large papers, you had checked 


personally in red those distributors located outside the District of 
Columbia, where papers were actually delivered to them outside the 
District of Columbia? A. That's right. | 
Q. Now with respect to the papers that are picked up by 

distributors at the Star, are any of those papers carried out to Mary- 
land or Virginia, or do those relate only to local sale of papers? 
A. A good many of them are carried out to Maryland and Virginia. 

* * me 


453 REDIRECT EXAMINATION 


BY MR. WIXON: 





%« % zd 
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454 Q. Where do the distributors pay their money? What place 
do they pay their money for the papers they get? A. They make 
payments in a variety of ways, sir. One, the men over in Maryland 
and Virginia, unless they get into the office every day, they could hand 
it to the supervisor, with their check or money; those distant men will -- 
could mail it in. 
455 THE COURT: You say "could" -- 

THE WITNESS: They do. 

THE COURT: We are talking about 1954 and 1955 now. 

THE WITNESS: Yes, sir. They do. They send in their money 
by the supervisor, by mail, and oftentimes just by the truck driver. 

BY MR. WIXON: 

Q. Do they come in themselves? A. A good many of them 
come in themselves. Especially those men within the District of 
Columbia that are coming down to pick up their papers. They go to the 
cashier and pay. 

Q. Do you keep a record in each case of the manner in which 
the payment was made? A. No, I don't, because they make-partial 
payments at times. By that I mean, when a man has quite a lot of cash, 
he might send that in and pay on his paper;bill. The only time I know 
is when the checks come over my desk ont truck driver will bring in the 
payment and lay it on the desk or a supervisor may come in and say 


if 


"J paid so and so's paper bill today." 





rT gS _* 
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Q. Now take it that these billings you mentioned are: monthly 


billings, is that right? A. Monthly and weekly. | 

Q. To distributors? A. Yes, sir. Some of them weekly, some 

monthly. ! 
* a * | 
456 _ BY MR. WIXON: : 

Q. Now, Mr. DeVore, .I only have these three contracts, and 
I would like you to open them up, if you will, please, to paragraph 
number 8. You will observe that paragraph 8 in each one of these 
contracts says that the dealer further agrees that he will regularly and 
457 promptly pay the company - each month on or before the 10th of 
the month for all copies of the Star sent to him by the company during 
the previous month in accordance with his orders to said company at 
the following established rate, and then in the contract I have here, the 
printed form is blank. : 

I am reading now from exhibit 7-B. Now you testified just a 
minute ago that payments are made in some cases weekly. Is that 
because of a contract term or is that because of an arrangement outside 
of the contract? A. It is acontract. It is the news stand men. We 
don't have a news stand contract here, but the news stand men ~- 

THE COURT: You have answered the question. He says that 


weekly payment relates to news stand men and we don't have that con- 


tract here. 
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BY MR. WIXON: 

Q. Would you tell me, sir -- we don't have that and I didn't 
know there was such a thing as a news stand contract -- but is there 
any particular difference between a news stand contract and this type? 
A. Only one thing, that it says they will pay the paper bill each week. 

Q. Now are they known as dealers in the contract also? A. Yes, 
sir. 

Q. Bat other than that, the contracts are identical? A. No. : 
458 There are some differences in each one of those contracts. 
There is a little bit of difference. This is a rural contract for a man 
way out in the country that supplies his own equipment. Here is one for 
a suburban dealer and this is one for a city dealer. 

Q. Now, Mr. DeVore, proceeding from there, a lot of these 
people who buy the papers, the distributors and the like, come down 
with their own equipment, their own trucks and pick these papers up? 

THE COURT: A lot of people from where? 

MR. WIXON: A lot of distributors. 

THE COURT: From the District of Columbia? 

MR. WIXON: All of your distributors, not related to area neces- 
sarily. You have distributors in the District of Columbia that come and 
pick up papers, don't you?’ 


THE WITNESS: Yes. 





BY MR. WIXON: | 
I 
You have people in Maryland that do it? A. Yes. | 

| 
And people in Virginia that do it? A. Yes. 


i 
I 


* * * 


459 Q. Do those distributors send the money for the paper's which 


they have bought by their employees on their trucks down to the Evening 


Star Newspaper Company from time to time? 


* ** 


THE WITNESS: Yes, sir. | 


! 


Q. Do you keep a record when that occurs? A. They turn it 


in to the cashier or put it on my desk and the next day I send it down 


to the cashier. They pay the paper bill -- 
460 THE COURT: You have answered the question. | 
BY MR. WIXON: : 
Q. Do you give them receipts? A. The cashier does. 
Q. How about money handed to one of your a by a 


distributor ? Does he get a receipt from the supervisor? A. No. 


Q. Where does he get his receipt from? A. After the supervisor 





turns in the money, he will send him the cashier's receipt. 
Q. Are your supervisors authorized to take money on behalf 
of the Star, or are they doing that as a convenience for the distributors ? 


A. They are authorized to take money. 


* %* 
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463 Q. Mr. DeVore, I know the Evening Star Newspaper Company 
has trucks which it uses for the purpose of moving its papers from one 
point to another, from the loading platform or from the Star offices to 
some other point: I understand that there are trucks which are the 
Evening Star Newspaper Company's trucks, that is to say, owned by the 
company, which are driven by distributors or employees of distributors. 
464 Is that correct, sir? A. That is right. 


Q. Now those trucks, are they used -- that is to say those trucks 


operated by the distributors or by employees of the distributors -- are 


those trucks also used to came to the Star loading platform to pick up 
newspapers when operated by distributors or distributors’ personnel ? 
A. Some of them. 

Q. How many of them? Do you know? A. I wouldn't know 
without checking the records. 

Q. Does a distributor make a request to the Star Company for 
the use of a Star truck from time to time, or is he regularly assigned 
such a truck? A. Well, that is negotiated into the contract through 
he and the man out there in the field. They will come in and make a 
recommendation one way or the other. Some of them have their own 


equipment and some of them use Star Company equipment. 


* * * 





! 
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Q. When these papers were put on the trucks and it was under- 
stood, I suppose, they were identified as being for Distributor A, B, or 
C -- is that right, when they were put on the trucks? A. There was a 
dispatch sheet put on with them. 


Q. That showed what, sir? A. Who was to receive the papers. 
Q. And where, I suppose? A. That's right. : 
THE COURT: And how many? 
THE WITNESS: That is right. 


| 
i 
| 
| 
| 
i 
| 
j 
i 


BY MR. WIXON: 
Q. Were they made up in bundles, identified as to a particular 
distributor? A. No. They are made up in bundles, but not identified . 


You get a dispatch sheet. 


* * * 
Q. Now when those papers were put on the trucks, with the dispatch 
sheets which went along with the driver, so far as the Star a 
480 Company was concerned, were those papers the diskcibutor's 


papers, or were they the Star's papers ? 





MR. HAMILTON: I object. 
THE COURT: I sustain the objection. That is something I have 


to determine by law. ? 
MR. WIXON: Not at this point, sir. So far as the Star is concerned, 


you can't possibly determine it. The only way I take it your Honor is 





170 


going to determine it is according to what you told me, that sales were 


made or consummated outside the District. 
THE COURT: I don't know -- 
MR. WIXON: You did say that, sir. 
THE COURT: I told you what I ruled. 


* cs 





arg! 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF THE aSSESSOR 
WASHINGTON 4, D. C. 


Received on evidenice 
Pet's EX. NO. 3 


i 
i 


July 18, 1952 


Liessrs. Hamilton and Hamilton 
Union Trust Building Attn: l@. John L. Hamilton: 
Washington 5, D. C. 
Re: The Evening Star Newspaper Company 
Gentlemen: File #1759 (RHH) 

| 


Receipt is acknowledged of your letter of July 1, 1952, addressed 
to the Income and Franchise Tax Division, in which an alternate /formla 
for the computation of the District of Columbia franchise tax hes been 
proposed. | 

It is our understanding that all items of income less related ex- 
penses, other than income from the sale of newspapers and income from 
advertising, will be allocated to the District in those cases aa the 


income is from District of Columbia sources. 


The proposed factor to be applied to income und related expenses 
not specifically allocated is to be computed as follows: 
(a) Reveme from the circulation of newspapers in the District 

of Columbia 


(>) Plus 65% of reveme from the circulation of neve papers with 
out the District of Columbia 


(c) Total | | 
| 
(ad) Total revenue from the circulation of newspapers everywhere 


(e) Apportionment formula (c + da) 


We have given careful consideration to your proposal as we understand 
it, together with all informetion which has been furnished in this matter, 
and you are advised that your proposal is hereby accepted. 


Your return for the calendar year 1948 has been accepted ds filed. 
de are therefore enclosing commtations for the calendar years 1949, 1950 
and 1951 in accordance with our understanding of your proposal! It is sug- 
gested that in the absence of any change in the law or in the interpretation 
thereof or in your present method of transacting business, your company con= 
tinue to file returns in accordence with this method. 
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Petitioner's Exhibit 3 - Page 2 
In the event that the enclosed computations for the calendar years 
1949, 1950 and 1951 are in accordance with your proposal, it is requested 
that the enclosed waiver be executed and returned to us at your early con- 
venience, so that prompt assessments may be made in order to stop the ac- 


cummlation of the statutory interest. 


Your cooperation and the cooperation of representatives of the Evening 
Star Newspaper Company in this matter are sincerely appreciated. 


Yours very truly, 


/s/James L. Martin 


Assessor, D.C. 
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Petitioner's Exhibit 3- Fage 3 


The Evening Star Newspaper Company 


llth and Pa. Ave., N. W. 
Washington 4, D. C. 


1949 


Net income reported, per Form D-20 $2,143,052.92 


Less: Allocated items: 


Interest 63,143.46 

Rents 141,217.37 
Dividends 125.00 

Total allocated income $204 485.83 

Income subject to apportionment $1, 938,547.09 
x factor” +856103 
D. C. apportioned income 91,659,595 .98 


Add: Allocated income 204 ,485 .83 
D. C. taxable income $1,864,081.81 
Tax @ 5% $93,204.09 


Less tax reported 


Deficiency 


* 


85 121.27 


$ 8,082.82 


Computation of apportionment factor: 


4. Total circulation revenue o2 071,751.12 
B. D.C. circulation revenue $1,219,971.38 


Add: 65% of outside circulation 


revenus 


C. Factor (B + 4) 


555,642.85 


$1,775,615.21 
«856103 








32 280,384.30 
$1,279,854.99 


| 

650,344.05 
SI, 930,199.04 
~846435 


1950 1951 
$2 261,817.76! $3,184,574.60 
$54,907.19, $35,675.86 
142,148.25 145,304.53 
100.00! 181.25 
$197,155.42; $181,161.64 
er Se i ET 
$2 064,662.34, $3,003,412.96 
846435 | 833754 
$1,747 ,602.43| 32,504,107.52 
197,155.42. 181,161.64 
$1,944,757.85! $2,685,269.16 
$97,237.89 $134,263.46 
88,210.89 _123,891.18 
$9,027.00, $ 10,372.28 

=—_—_—_—_— 


,409, 304.97 
8g 


8,765.15 
32 ,238,070.12 


832754 





It is the view of this office that the above computation reflects fairly 
the income attributable to business carried on within the District of Columbia. 


I 
i 
! 





REGISTERED LETTER Received in evidence 
RETURN RECEIPT REQUESTED Pet's Ex. No. 4 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 


FINANCE OFFICE: REPLY TO: 
ACCOUNTING OFFICE INCOME AND FRANCHISE TAX DIVISION 
DISBURSING OFFICE OFFICE OF THE ASSESSOR 
OFFICE OF THE ASSESSOR ROOM 9, DISTRICT BUILDING 
OFFICE OF THE COLLECTOR OF TAXES WASHINGTON 4, D. C. 


March 21, 1956 
File #1739 (RHH) 


The Evening Star Newspaper Company 
llth and Pennsylvania A4veme, N.4v. 
Washington, D. C. 


Gentlemen: 


The examination by this office of your income and/or franchise tax 
return(s) for the year(s) ended December Sl, 1954, 
indicates that the adjustment of your tax liability, as shown in the 
accompanying statement, is warranted. 


IF YOU AGREE to:the adjustment in tax as shown in the accompanying 
statement, the enclosed form of waiver should be executed and forwarded 
to this office promptly, in order to permit the early assessment of the 
additional tax and to stop the accumulation of interest. Interest will 
cease, as of date of assessment, upon payment of amount due to the Col- 
lector of Taxes, D.C., within ten (10) days from date of assessment. 


IF YOU DO NOT AGREE to the proposed adjustment, you may file a pro- 
test with this office, within thirty (30) days from the date of this 
letter, stating the grounds for your exceptions. «any protest so filed 
will have careful consideration and, if you so request, an opportunity 
for a hearing in this office will be granted you prior to final deter- 
mination of any deficienry in tax against you. 


Should you fail to file either the enclosed form of waiver or u 
written protest with this office within the thirty-day period mentioned, 
final determination of your tax liability will be made and notice and 
demand will be sent you in accordance with the provisions of law appli- 
cable to the assessment and collection of income and/or franchise tax 
deficiencies. 


REH/Irv Yours very truly, 


Enclosures: /s/C.H.Taylor 

Statement Supervising Examiner 

Form of Waiver Income & Franchise Tax Division 
IF = 76 





Fretitioner's Exhibit 4 - Fage 2 


THS EVENING STAR NEWSPAPER COMPANY 
llth and Fennsylvania Avenue, h.W. 
Washington, D. C. 


1954 


| 
Net income reported per Form D-20 $3,353, 828.00 


Tax @ 5% 1167 691.40 


Less amount reported 140,627.00 


Deficiency $27 064.40 


i 
| 
I 


| 


It is the view of this office that the entire net income of ‘your 
company is fairly attributable to trade or business engagediin 
within the District of Columbia, or otherwise from District, sources 
pursuant to the D. C. Income and Franchise Tax Act of 1947, ias 


amended, end Regulations promulgated thereunder as amended | 
august 6, 1955. 





176 


Petitioner's Exhibit 4 - Rage 3 


Form D-70 | File #1739 (RHH) 
: Return No. 55H 2691 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 


Office of the Assessor 
Income and Franchise Tax Division 


* ee 


WAIVER OF HEARING AND REQUEST FOR IMMEDIATE 
ASSESSMENT OF DEFICIENCY IN TAX 


The hearing provided for in Section 31 of the District of Columbia Income 
Tax Act of 1939 and/or Title XII, Section 5 of the District of Columbia Income 
and Franchise Tax Act of 1947 is hereby waived and consent is given to the 
assessment of the following deficiency or deficiencies in tax: 


taxable year ended Dec. 31, 1954 __ in the sum of $- 27,064.40 ~" 


taxable year ended in the sum of $ 








taxable year ended in the sum of $ 





amounting to the total sum of .....2.22-- $ 
together with interest thereon as provided by law. 
NOTE: LEASE DO NOT SEND REMITTANCE 


UNTIL BILL HAS BEEN RENDERED. The Evening Star News r Com 
aT 
(Taxpayer) 


“ (Address) —ss—‘“—sSCS 


Date | By. 








ey 
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Petitioner's Exhibit 4 - Page 4 


NOTE: The execution and filing of this waiver with the Assessor'of the Dis- 
trict of Columbia will expedite the adjustment of your tax liability os 
indicated above. It is not, however, a final closing agreement under Section 
35 of the District of Colunbia Income Tax Act of 1959, or under Title XII, 
Section 12 of the District of Columbia Income and Franchise Tax Act of 1947, 
and does not, therefore, preclude the assertion of « further deficiency in 
the manner provided by lew should it subsequently be determined that additional 
tax is due, nor does it extend the statutory period of aaeieiania | for refund, 
assessment or collection of the tax. 

If this waiver is executed with respect to a year for whieh a JOINT 
RETURN OF A HUSBzND AND WIFE was filed, it mst be signed by both spouses, 
except that one spouse may sign as the agent for the other. 

where the taxpayer is a corporation, the waiver shall be biomed with 
the corporate name, followed by the signature und title of such officer or 
officers of the corporation as are empowered to sign for the corporation, in 
addition to which the seal of the corporation must be affixed. 








REGISTERED LETTER Received in evidence 
RETURN RECEIPT REQUESTED Fet's Ex. No. 5 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL aDMINISTRATION 


FINANCE OFFICE: REPLY TO: 
ACCOUNTING OFFICE INCOME AND FRANCHISE TAX DIVISION 
DISBURSING OFFICE OFFICE OF THE ASSESSOR 
OFFICE OF THE ASSESSOR ROOM 2033, MUNICIPAL CENTER 
OFFICE OF THE COLLECTOR OF TAXES 300 INDIANA AVENUE, N. W. 

! WASHINGTON 1, D. C. 


October 2, 1956 
File #1739 (RHH) 


The Evening Star Newspaper Company 
llth & Fennsylvania Aaveme, H. @. 
Washinston 4, D. C. , 


Gentlemen: 


The examination by this office of your income and/or franchise tax 
return(s) for the year(s) ended December 31, 1955, 
indicates that the adjustment of your tax liability, as shown in the 
accompanying statement, is warranted. 


IF YOU AGREE to the adjustment in tax as shown in the accompanying 
statement, the enclosed form of waiver should be executed and forwarded 
to this office promptly, in order to permit the early assessment of the 
additional tax and to stop the accumulation of interest. Interest will 
cease, as of date of assessment, upon payment of amount due to the Col- 
lector of Taxes, D.C., within ten (10) days from date of assessment. 


IF YOU DO NOT AGREE to the proposed adjustment, you may file a pro- 
test with this office, within thirty (30) days from the date of this 
letter, stating the grounds for your exceptions. Any protest so filed 
will have careful consideration and, if you so request, an opportunity 
for a hearing in this office will be granted you prior to finsl deter- 
minetion of any deficiency in tax against you. 


Should you fail to file either the enclosed form of waiver or a 
written protest with this office within the thirty-day period mentioned, 
final determination of your tax liability will be made and notice and 
demand will be sent you in accordance with the provisions of law appli- 
cable to the assessment and collection of income and/or franchise tax 
deficiencies. 

RHB/Irv Yours very truly, 


Enclosures: L. B. DeAtleyv 

Statement Supervising Examiner 

Form of Waiver Income & Franchise Tax Division 
IF - 76 (11-55-2-M) 
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Petitioner's Exhibit 5 - rage 2 
THE EVENING STaR NEWSPAPER COPAY 


lith ¢ Fennsylvenia Avenue, l.i. ! 
Washineton 4, D.C. 





| 1955 
Net income reported rer Form D=20 $4,144,570.00 
Tax @ 5% 207 »228.50 
Less amount reported 165,824.00 


Deficiency $37,404.50 





It is the view of this office that the entire net income 
of your company is fairly attributable to trade or business | 
engeged in within the District of Columbia, or otherwise from | 
District sources pursuant to the D, C. Income and Franchise Tax 
act of 1947, as amended, and Regulations prormulgated thereunder 
as amended august 6, 1953. 
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Petitioner's Exhibit 5 - Page 5 

| File #1739 (RHH) 
Return No. 56H 2228 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 


Office of the Assessor 
Income and Franchise Tax Division 


x * * 


WAIVER OF HEARING AND REQUEST FOR IMMEDIATE 
ASSESSMENT OF DEFICIENCY IN TAX 
The hearing provided for in Section 31 of the District of Columbia 
Income Tax Act of 1939 and/or Title XII, Section 5 of the District of 
Columbia Income and Franchise Tax Act of 1947 is hereby waived and consent 


is given to the assessment of the following deficiency or deficiencies 


in tax: 
taxable year ended Dec. 31, 1955 in the sum of $ 37,404.50 
taxable year ended in the sum of $ 








taxable yesr ended in the sum of $ 





amounting to the total sum of . 2.2.26 cece cee 8 
together with interest thereon es provided by law. 


NOTE: PLEsSE DC NOT SEND RELITTANCE 


UTIL BILL HAS EZEN RENDERED The Evening Star Kews r Compan 
Ginaerer) 


(Taxpayer ) 


Eleventh & Penn. ave. N.W. 
Address 


Date . By 














4 y ! 
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Petitioner's Exhibit 5 - Mage ¢ 


MOTE: The execution and filing of this waiver vith the Assessor of the Dis- 
trict of Columbia will expedite the adjustment of your tex liability as 
indicated above. It is not, however, a final closing agreement under Section 
55 of the District of Columbia Income Tax act of 1939, or under Title XII, 
Section 12 of the District of Columbia Income end Franchise Tax Act of 1947, 
and does not, therefore, preclude the assertion of a further deficiency in 
the manner provided by law should it subsequently be determined that additional 
tax is due, nor does it extend the statutory period of limitation for refund, 
assessment, or collection of the tax. 

ar this waiver is executed with respect to a year for whdloh a JOINT RETURN 
OF s HUSBAND ND WIFE was filed, it must be signed by both spouses, excent that 
one spouse may sign as the agent for the other. 

dhere the taxpayer is a corporation, the waiver shall be signed with the 

orporate name, followed by the signature and title of such officer or officers 

se the corporation as are empowered to sign for the corporation, in addition to 
which the seal of the corporation must be affixed. 


| 
1-F-8 | 
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Received in evidence 


RESIDENT PARTNER Pet's Ex. No. 10 
J. ROGER YATES, C.P.a. Rica 
NEW YORK WASHINGTON 
CHICAGO NEW ORLEANS 
| BOSTON § SAN FRANCISCO 
| FW. LAFRENTZ & CO. . ATLANTA LOS ANGELES 
CERTIFIED PUBLIC ACCOUNTANTS RICHMOND OAKLAND 
EXECUTIVE OFFICES KEW YORK CITY BALTIMORE SEATTLE 
| CLEVELAND DALLAS 


TOWER BUILDING 
WASHINGTON 5, D. C. CORRESPONDENTS IN 


FRINCIPAL FOREIGN COUNTRIES 
January 3, 1957 
Evening Star Newspaper Company 
Washington, D. C. Attention - Mr. iJ. R. Little,--Controller 
Gentlemen: 

In accordence with your instructions we have prepared from your 
records an analysis of newspaper subscription deliveries to distributors and 
customers located outside of the District of Columbia for the calendar year 
1954. 

Your records are not set up in a manner which readily discloses the 
money totals for newspapers delivered outside of the District of Columbia, so 
that it was necessary to begin our analysis with the summarized delivery sheets, 
to which the total deliveries of all kind are posted. These delivery sheets 
are records of original entry and the information contained thereon represents 
the basis for the figures presented herevith. 

The summary to follow shows the monthly and final totals for the 
calendar year 1954 of newspapers delivered to distributors or customers located 


outside of the District of Columbia by Company trucks, common carriers and the 


¥ 
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Petitioner's Exhibit lo. 10 - age 2 


U. S. hail, as disclosed by our analysis of your records. No deliveries 


are included for distributors or customers located in the District of 


Columbia. 


See next page for summary. 


e 


9 


MONTH 





January 
February 
March 
Avril 
hay 

June 
July 
august 
September 
October ® 
hovember 
Decembor 


Lass 
Saamn 


Adjustments which could not be 
applied to monthly totals 


FINAL TOTaL 


AMOUNT 
'52,161.56 
49,924.23 
‘54,931.39 
'57, 930.20 
i597, 313.70 
158,571.77 
'62, 084.07 
‘61,740.66 
62,069.72 
61,728.19 
'61,754.16 


63,926.59 
704,106.24 


| 
| $73.80 


203,762 .44 


Very truly yours, | 


F. W. LAFRENTZ & CO. 


/s/J. Roger Yates | 
J. Roger TREN | Cada 


| 
| 


1 
i 
| 
| 


| 
t 


Received in evidence 


Pet's Ex, No. 11 
RESIDENT PARTNER . 
J. ROGER YATES, C.P.4. NEW YORK WASHINGTON 
| CHICAGO NEW ORLEANS 
BOSTON SAN FRANCISCO 
F. W. LAFRENTZ & CO. ATLANTA LOS ANGELES 
CERTIFIED HUBLIC ACCOUNTANTS RICHMOND OAKLAND 
EXECUTIVE OFFICES NEW YORK CITY BALTIMORE SEATTLE 
| CLEVELAND DALLAS 
TOWER BUILDING 
WASEINGTON 5, D.C. CORRESPONDENTS IN 
FRINCIPAL FOREIGN COUNTRIES 
Jamuary 14, 1957 


Evening Star Newspaper Company 
llth & Pennsylvania Aveme, N.W. 
Washington 4, D. C. 
Attention - Mr. W. R. Little, Controller 
Gentlemen: 

In accordance with your instructions we have prepared from your 
records an analysis of newspaper subscription deliveries to distributors 
and customers located outside of the District of Columbia for the calendar 
year 1955. 

Your records are not set up in a manner which readily discloses 
the money totals for newspapers delivered outside of the District of Co- 
lumbia, so that it was necessary to begin our analysis with the summarized 


delivery sheets, to which the total deliveries of all kind are posted. 


These delivery sheets are records of original entry and the information 


contained thereon represents the basis for the figures presented herewith. 


The summery to follow shows the monthly and final totals for the 
calendar year 1955 of newspapers deliveres to distributors or customers 
located outside of the District of Columbia by Company trucks, common 


carriers and the U.S. Mail, as disclosed by our analysis of your records. 
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Petitioner's Exhibit No. 11 - Page 2 


No deliveries ere included for distributors or customers located in the 
District of Columbia. | 


See next page for summary. | 


1955, ! 

LONTH | AMOUNT 
January 60,894.11 
Februery 59,100.54 
March 68,686.19 
April 67,655.82 
Lay 66,913.66 
June 68,874.10 
July 69,675.20 
August 72,238.75 
September 69,543.70 
October 68,889.74 
November 73,641.60 
December 72,592.08 
TOTAL 818,683.47 


Very truly yours, 
F. ‘J. LAFRENT. & CO. 


/s/7. Roger Yates 
J. Roger Yates, C.P.a. 
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DISTRICT OF COLUMBIA TAX COURT 


FILED 
May 13, 1958 


FINDINGS OF FACT AND OPINION 

The petitioning taxpayer here appeals from assessments of defi- 
ciencies in franchise taxes and from the denial of claims for refund of such 
taxes for the calendar years 1954 and 1955. The petitioner contends that 
the fotmiita used by the Assessor was invalid and that his determination 
that the entire net income of the petitioner be apportioned or allocated to 
the District of Columbia was erroneous. 

Findings of Fact 


In General 


1. The petitioner is a corporation with offices and principal place 


of business at Eleventh Street and Pennsylvania Avenue, Northwest, Wash- 
ington, D.C. It is engaged in the publication of newspapers known as "The 
Evening Star" and "The Sunday Star". The business of publication of the 
two newspapers consists of the editing, the manufacturing and, to some 
extent, the assembling of a product known as "the edition" occuring several 
times each week-day and once on Sunday, the gathering of news by its re- 
portorial staff and news agencies, the solicitation and procurement of the 
sale of advertising services or "space", the delivery and sale of the edition 
as a finished product, and the receipt of money for carrying or puhlishing 


advertisements in the papers, generally called "sale of advertising space" 
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and for the circulation and sale of the several editions, generally called 


"circulation". The foregoing was true during the years 1954 and 1955, 

the taxable years involved. : 
2(a) During the taxable years the petitioner distributed its news- 

Depers, Sar ee nee, te eee eee hereinafter called 


"distributors", under a written agreement. A typical agreement relating 
SS 
to the suburban area in Maryland and Virginia is the following: 


“THIS AGREEMENT, Made this 1st day of April, 1947, 
between ROBERT L. MAIER, hereinafter referred to as 
"Dealer', and THE EVENING STAR NEWSPAPER COMPANY . 
hereinafter referred to as 'Company', WITNESSETH: | 

"1, The Company hereby lease 
of subscribers and/or newsstand dealers who purchase the 
Evening Star and/or the Sunday Star and who live or operate 
their places of business in a certain area defined geograph- 
ically as follows: That portion of Montgomery County (Mary- 
land) bounded by: the northwest side Old Georgetown Road 
to 9300 block, both sides to Lux Manor (Wall Lane). Gar- 
ret Park Road and Rockville Pike southeast to Lincoln Ave- 
nue, Kensington, all territory northeast Wheaton Road to 
Viers Mill Road, northwest Plyers Mill Road to Brunswick 
Road. Northwest side East-West Highway to B.&O. Spur 
Line -- B.&O. Spur Line to Jones Mill Road and Jones: 
Bridge Road, and grants to the Dealer the right to ef- | 
fect delivery of the said papers to subscribers and/or | 
newsstand dealers within said territory for a period of | 
one year, to expire on the 31st day of March, 1948. 


"2. The Company agrees to sell to the Dealer,—and— 

the Dealer agrees to purchase from the uffi- 
Rin ar ie oe eae seme | 
and/or newsstand dealers from tine to time residing or 
operating their places of business in said described area. 
It is understood, however, that the Company shall not be 
required to fill all orders for papers to supply newsstand 
dealers during such times as it is unable for any reason 

to obtain adequate supplies of newsprint. 
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"3. Deal rees to sell and regularly and promptly . 

deliver or cause to be delivered the Star to all of Said 
subscribers and/or newsstand dealers at the established 
rates therefor. 

"4, Dealer further agrees that he will not- seu, 
deliver or cause to be delivere any other newspaper, 
magazine or periodical to any person without the written 
consent of the Company. 

"5, Dealer further agrees that he will do all in 
his power to promote and extend the circulation of the 
Star within the above designated area. 

"6. Dealer further agrees that he will currently 
maintain in written form the said list of subscribers 
to the Star and/or newsstand dealers within the designated 
area, together with their street address and type of 
subscription or account; that said list shall be at all 
times the property of the Company. 

"7. Dealer further agrees that he will not turn 
over said list to any person or disclose the names or 
addresses thereon without first obtaining the written 
consent of the Company. 

"8. Dealer further agrees that he will regularly 

an bey pay 10 he Company oct month, on or before 
of the month, for all copies of the Star sent 
to him by the Company during the previous month in accor- 
dance with his orders to said Company, at the following 
established rates: 


Subscribers Newsstand Dealers 
Daily - $1.30 per hundred Daily - $3.00 per hundred 
Sunday - $4.40 per hundred Sunday - $6.50 per hundred 


In the event the rates to subscribers and/or newsstand deal- 
ers in existence at the date of this agreement are changed, 
the Company reserves the right to increase or decrease the 
above rates to Dealer, provided, however, that any such 
change’ shall not result in a lowering of Dealer's earnings 
below the earnings enjoyed by him immediately prior to such 
change. 

"9. Dealer further agrees, as security for his obli- 
gations under this contract, to post bond in the amount of 
$2,000.00, (Two Thousand Dollars) secured as follows: CASH. 


189 


"16. The parties hereto agree that tais lease and con- 
tract shall terminate on the 31st day of March, 1948, and, | 
further, that in the event the Dealer shallfail to payfor | 
newspapers delivered to him upon his order by the Compan; 
or saall fail to perform satisfactorily any other obligation | 
assumed by aim under tnis agreement, or in tae event said 
Dealer becomes insolvent, makes an assignment for the benefit 
of his creditors, is adjudged bankrupt, or a Receiver for his 
property or business is appointed, the Company may terminate 
this agreement upon giving 30 (thirty) days written notice | 
to the Dealer. In the event of the death or legal incapacity 
of the Dealer this agreement shall immediately terminate — 
without notice. Upon any termination of tais agreement the 
Dealer or the personal representative of the Dealer shall | 
immediately deliver the then current list of subscribers | 
and/or newsstand dealers to the Company, and the Company 
shall thereupon return to the Dealer or his personal rep- | 
resentative ais bond posted under paragraph 9 hereof, less 
any amount that may be due from Dealer to the Company 
under this contract. 

"11. This agreement shall constitute a personal con-' 
tract and Dealer shall not transfer, pledge or assign the ! 
same or any part taereof witaout first obtaining the written 
consent of tae Company. 

"12. Dealer agrees that he will at all times conduct | 
his business in conformity wita law, particularly with | 
respect to minors, with maintenance of Workmen's Compensa- 
tion Insurance, and will pay all taxes that may be payable | 
in connection wita tae conduct of nis business. 

"IN WITNESS WHEREOF, the parties hereto have caused 
tnaese presents to be executed this 29th day of April, 1947. : 





/3/ R. L. Maier | 
DEALER | 


THE EVENING STAR NEWSPAPER 
COMPANY. | 
BY /s/ Crosby M. Boyd" 


(b) The petitioner had agreements with distributors in the District 


a 
of Columbia, with operators of newsstand basiheds,, and rural distributors 


| ee . . A en an Pe ener ana eee 
| 


in the outlying areas of Maryland ana Virginia. Those agreements were 
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substantially the same as that quoted in the preceding sub-finding, except 
Ealaneene Gala ise: in the District a bond was not always re- 
quired, and, if a rural distributor made delivery by motor transportation, 
the petitioner paid the distributor mileage. 


(c) The petitioner employed twelve supervisors as its representa- 
TN Tama ae . 





tives in dealing with the distributors, to assist them in carrying out their | 
ean eee Ae ivi. 
agreements with the petitioner, and to promote the circulation of the 





ae 


petitioner's newspapers in their respective area. The supervisors sought 
out persons to persuade them to become distributors, explained the 
boundaries and conditions of the area to be covered by the agreement, 
secured and negotiated the same, and took the proposed distributor for a 
conference with the Circulation Manager of the petitioner, who after the 
conference and sometimes investigation, signed the agreement on behalf 

of the petitioner, if he approved the selection of the supervisor. Most of 
the supervisors lived in Maryland and Virginia. Five of them lived in thos2 
states, and performed their duties and functions exclusively therein. 


(d) The distributors sold the new ers to newsboys, sometimes 


called "carriers", and stores and other outlets, who in turn sold the 


me 





papers to the ultimate readers, sometimes called "subscribers". 
3(a) During the taxable years delivery to distributors situated in 
the District of Columbia were made at the loading platform located at the 
Ne 


ee ee 
petitioner's place of business and by trucks belonging to the petitioner. 
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. | 
! (b) Deliveries to distributors in nearby Maryland and Virginia 
lace ae aS 
were made by the petitioner's trucks in the manner following: (1) by the 
cee ———» 


petitioner's trucks, operated by employees of the petitioner, with delivery 
5 at points outside the District, and (2) by the petitioner's trucks, loaned by 
"cee ey 


‘ ey, j 
‘ it to the Maryland and Virginia distributors, and driven by the distributors 


7 or their ies ai with delivery to the trucks at the loading platform in 
ss, ) eit 


NT 


the District. 


; “————Ce)_ The The delivery outside the District by trucks seueed by the 
a 


petitioner's employees were recorded on the records of the petitioner as 
4 deliveries without the District, and will be hereinafter déxerined as "sale 


of newspapers to distributors and customers located outside the District 
| 


n of Columbia and delivered outside the District of Columbia." (See Findings 
7(a) and 7(b)). The deliveries made in petitioner's trucks waned to, and 
operated by the Maryland and Virginia distributors are recorded in the 
records of the petitioner as District of Columbia deliveries and sales, anc 
+ will be so considered by the Court in making findings and in disposing of 


the questions here involved. The record does not disclose the amount of 
a 

gross receipts from the sale of newspapers where delivery was made in 

" fee gue enamine ee es eee ne a 

trucks sami to, and operated hy the ane and Virginia distributors. 


——— a ntaeeed ee 


a The Eaiae semeis som sales where the papers were delivered without 


meee nee 





® —— 
the he District by 4 trucks owned and operated by the pétitinnds are ‘shown in 


4 Findings 7(a) and 7(b) hereof. 
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(d) Delivery to points without the District, other than in nearby 


a ree ret nee A et a —— 
Maryland and Virginia, were made by mail and common carriers, such as 


railroads, buses, baggage, airtreight, air express and, in some instances, 
in the petitioner's trucks. 

(e) The distributors solicited subscriptions to petitioner's news- 
papers. In addition the petitioner employed or alice and ii 


wee — 


solicitors in the District of Columbia, Maryland and Virginia to anliest.” 





Nt ee ry tee OTE 





persons to become subscribers of petitioner's papers, so as to increase 
the sale of its newspapers as above detailed. 


4(a) The several daily issues of The Evening Star were manufactur2d 





cia in the District of COMM. 

_ ~ (6) The news and ediinvial sections of The Sunday Star were manu- 
factured entirely in the District of Columbia. There were four supplements 
in that issue manufactured and supplied as follows: "This Week Magazine" 
was edited and published by This Week Magazine, Inc., in New York, N. Y. 
"The Rotogravure or Pictorial Magazine" was prepared and edited in the 
District of Columbia, but printed by the Detroit Gravure Corporation of 
Detroit, Michigan, "Comic Section" was produced by the Greater Buffalo 
Press of Buffalo, N.Y. "Televue"' was produced in Wilmington, Delaware, 
by the Star Coler Press (no connection with the petitioner). The supple- 
ments were delivered to the petitioner by common carrier. 

5(a) The principal Bonnee ot HemMbOnen S| s income is from the carry- 
ing or displaying of f ddvertiaing in its newspapers, consisting of "classified", 
"retail display" and "national" or "general display" advertising. 


rs 
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(b) Classified advertising business was procured by personal and 
phone solicitation of petitioner's sale staff and by customers voluntarily 
placing the same by phone or personally at the petitioner's office. The 
petitioner had eight or nine solicitors who solicited advertising business in 
the District of Columbia and in nearby Maryland and Virginia. During the 


taxable years there were approximately eighty branch agencies of the peti- 
| 


tioner for the acceptance of classified advertising business, at least one - 


eC 
third of which were without the District of Columbia. The branch agencies 


ede GEE, EancliG amin ce pees wou ld accept the 
advertising material, transmit it to the petitioner, collect the amount due 
for the service and remit to the petitioner. | 

(c) Retail display advertising, which is the advertising of local 
who numbered twenty-two in 1954 and twenty-three in 1955 and who solicit- 
ed both inside and outside the District of Columbia. Retail display adver- 
Visite die piace ts conomaviarceecen oteseearaent stole and general 
food stores which maintained branches located in Maryland and Virginia as 
well as the District of Columbia. In addition, certain specialty stores 
specializing in women's and men's clothing essentially, which maintained 
branches in Maryland and Virginia, likewise placed retail display adver- 
tising in petitioner's papers. Payment for certain of the retail display _ 


advertising was received by petitioner from sources outside of the District 





of Columbia. 
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(d) National advertising or the advertising of manufacturers or 
distributors was obtained by solicitation of petitioner's own staff or by its 
advertising representatives. During the taxable years, petitioner had six 

<, e REE ae eee, St. Louis, San Francisco and 

Miami, who were paid a fee by petitioner for ieceuiiad national advertising. 

(e) Petitioner received revenues from advertising in "This Week 
Magazine" based on its proportionate circulation in the Star to the total cir- 
culation of "This Week Magazine" in all papers which carried it. It likewise 
participated in advertising revenues derived by the ''Rotogravure or Pictor- 
ial Magazine", the "Comic Section" and "Televue". 

6(a) Petitioner belonged to certain cooperative news-gathering 
agencies known as the Associated Press, the Chicago Daily News Service, 
and the North American Newspaper Alliance, which supplied petitioner with 
foreign, national and regional news. This news was received from two of the 
news-gathering agencies by teleprinter and from the Associated Press, which 
was located in petitioner's office building, through tubes. Petitioner main- 


tained a foreign news office in Raris and at times sent reporters outside of 


the country to develop foreign news. 


(b) Petitioner likewise had approximately ten employees who re- 
a ee a E 


ported news of Maryland and Virginia. Of the ten, approximately seven or 


— 


eight operated in the counties in Maryland and Virginia. In addition, peti- 
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tioner had "stringers" which supplied news to it in the more distant areas 
of Maryland and Virginia not covered by the members of its own Staff. 
Petitioner also maintained traveling correspondents and photographers who 
traveled outside of the District of Columbia to report national, inter-national 
“s and sports news, and it also obtained "features" from syndicates and indi- 
. vidual contributors located outside of the District of Columbia. 
7(a) During the year 1954 the petitioner's gross receipts from the 

carrying of advertising in its newspapers were $16, 844, 745; and from the 

a 


sale of newspapers were $3, 217, 497, of which last mentioned amount 
a  ————— | 


$703, 762. 44, represented gross receipts from the sale of newspapers to 





distributors and customers located outside the District of Columbia and 
ee SS a ae Sing 


delivered outside the District of Columbia. Such sales were principally 


— 





ow & 








ete 


secured, negotiated or effected by petitioner or its employees or agents 





without the District of Columbia. The gross profit from its publishing 
business was $9, 863, 073. | 
(b) During the year 1955 the petitioner's gross receipts from 


carrying of advertising in its newspapers were $18, 731, 678, and from the 





nee sale of newspapers were $3, 223, 342, of which last mentioned amount 

$818, 683. 47 represented gross receipts from the sale of newspapers to 

a distributors and customers located outside the District of Columbia and 
delivered outside the District of Columbia. Such sales were principally 

| secured, negotiated or effected by the petitioner or its employees or cla 
if without th the District of Columbia. The gross profit from its publishing 

| business was $11, 163, 989. 
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8. During the taxable years involved the petitioner's publishing 
business was carried on within and without the District of Columbia. ~> 

9(a) During the taxable years the petitioner received gross income 
from property or activities other than its newspaper publishing busines3as 
follows: | _ | a 

ems 1954 1955 
Interest on loans, notes, etc. $ 36,715 $ 41, 102 
Rents from office building 123, 224 117, 400 


Loss from sale or exchange of 
assets other than capital (LOSS) 1,875 


Dividends 312 342 


Other income 48, 744 48, 157 


Total Income $208,995 $208, 876 


(b) All of the foregoing gross income was from sources within _ 
the District of Columbia, —_ 
| Docket No. 1577 
10(a) Deficiency for 1954. On April 15, 1955, the petitioner filed its 
franchise tax return for the calendar year 1954 with the Assessor, showing 
a franchise tax due in the amount of $140,627. Such tax was shown to be 


measured by net income of the petitioner, represented 5 per centum thereof, 


and was computed as follows: 
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GROSS INCOME 

Gross receipts (from 
publishing) 
Gross profit (from publishing) 
Interest on loans, bonds, etc. 
Rents 
Dividends 
Other income 
| Total Income 

DEDUC TIONS 
Salaries, wages and other expenses 
Net taxable income 


Amount of tax, (5% of D.C. taxable 
income) 


(b) The petitioner paid the aforesaid franchise tax in two equal in- 


$19, 657, 183 
Less: Cost of operations 9,794,110 


$ 9,863, 073 
36, 715 

123, 224 

312 


48,744 


$10, 072, 068 


$ 6,718, 240 


$ 3,353, 828 


stallments on April 25 and October 18, 1955. 


(c) On August 30, 1956, the Assessor assessed the petitioner a de- 


$2, 812, 539 


$ 140,627 


Within and with- Within the 
out the District 


District 
Se 


$8, 165, 441 
36,715 
123, 224 





312 





48,744 
$8, 374, 436 


| 


$5, 561, 89 





ficiency in franchise tax for the calendar year 1954 in the amount of 


$27, 064. 40, plus interest in the amount of $2, 232.81, or a total of tax 


and interest in the:amount of $29,297.21. 


(d) September 18, 1956, the petitioner paid the aforesaid deficiency 


in franchise tax and interest thereon. 
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(e) On November 23, 1956, the petitioner filed in this Court, a 

petition praying for the cancellation of the assessment of the deficiency 
for the calendar year 1954, and a refund of the amount thereof and interest 
paid as eee 

1l(a) Deficiency for 1955. On April 15, 1956, the petitioner filed 
its franchise tax return for the calendar year 1955 with the Assessor, 
showing a franchise tax due in the amount of $169,824. Such was shown 
to be measured by net income, represented 5 per centum thereof, and was 
computed as follows: 


Within and with- Within the 
out the District District 


GROSS INCOME 
Gross receipts (from 


publish ing) $21, 523, 362 
Less: Cost of operations 10, 359,373 


Gross profit (from publishing) $11, 163, 989 $9, 043, 947 
Interest on loans, bonds, etc. 41,102 41,102 
Rents 117, 400. 117, 400 
Loss from sale or exchange of | 
assets other than capital 1,875 (LOSS) 1,875 
Dividends 342 342 
Other income : 48, 157 48, 157 


Total Income $11,369,115 $9, 249, 073 


(1) The petition also prayed for the cancellation of a deficiency in franchise 
tax for the calendar year 1955, and for refund of the amount thereof 
and interest paid by the petitioner. See Findings il(e). 
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Witain and wita- — Witain tae 
DED UCTIONS out the District _ District 
— —— —_—_— 


Salaries, wages and other expenses $7, 224, 545 $5, 852) 693 
Net taxable income $4, 144, 570 $3, 396) 479 


| 
Amount of tax, (5 % of D.C. taxable ! 


income) $ 163, 824 


(b) The petitioner paid the aforesaid franchise tax in two equal 
installments on April 13 and October 15, 1956. | 

(c) On October 12, 1956, the Assessor assessed the petitioner a 
deficiency in franchise tax for the calendar year 1955 in the amount of 
$37, 404.50, plus interest in the amount of $1, 103. 43, ora total of tax and 
interest in the amount of $38, 907. 93. 

(d) ‘On October 22, 1956, the petitioner paid the aforbasid de- 


ficiency in franchise tax and interest thereon. 





(e) On November 23, 1956, the petitioner filed in this Court a 
petition praying for the cancellation of the assessment of the deficiency for 


tae year 1955, and for a refund of the amount thereof and interest paid as 
(2) ! 
aforesaid. | 


| 
12. In making the assessments of deficiencies in franchise tax for 
_ | 
the years 1954 and 1955, as above set forth, the Assessor employed a formu- 


la prescribed by the Commissioners of the District on August. 6, 1953, and 


een 





(2) The petition also prayed for the cancellation of a deficiency in franchise 
tax for the calendar year 1954, and for refund of the amount thereof 
and interest paid by the petitioner. See Findings 10(e). 
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which at the time of the assessments was set forth in Paragraph (a) of Sub- 
section (1) of Section 10-2(d) of the regulations pertaining to the District of 
Columbia Income and Franchise Tax Act of tga’ but which in regulations 
promulgated in the year 1956 is set forth in Paragraph (a) of Subsection (1) 
of Section 10-2(c), and which will hereinafter be called "Formula 10-2(c)(l)a". 


The formula reads as follows: 


"(a) Where income for any taxable year is derived 







| y, the portion thereof to be appor- 
ed to the District shalPDe such percentage of the total 
of such income as the District sales made during such 
taxable year bear to the total sales made everywhere during 
such taxable year. Every corporation and unincorporated 
business which carries on or engages in business in the 
District within the meaning of the words ‘trade or business' 
as defined in the Act is, unless specifically exempted by 
some provisions of the Act, subject to tax. For the purpose 
of this regulation, the phrase ‘District sales’ shall mean all 
sales to District customers the Income from which is fairly 
2 e e or business Carried on or engaged 
mh within the District, including solicitation in the District 
by salesmen or other representatives of the taxpayer, that 
postion of sales to customers outside the District the in¢ome 





rom which is fairly attributable to the trade or business ~ 


Se eee ca” Laem eaten arg arn 


carried on in the District, and sales of tangible personal 
property the income from which is from District sources." 
Docket No. 1597 
13(a) Claim for Refund, 1954. On January 28, 1957, the petitioner 
filed with the Assessor an amended franchise tax return showing the fran- 


chise tax due the District of Columbia for the calendar year 1954 to be 





(3) Originally referred to as Section or Formula 10-2(d) (1) a. 
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$133, 298, instead of $140,627, as shown on its original return, or a differ- 


ence and reduction of $7,329. The franchise tax of $133, 298, as shown on 
the amended return, was computed therein as follows: 


Within and with- 
GROSS INCOME out the District 


Gross receipts (from 
publishing) $19, 657, 183 
Less: Costof operations 9,794,110 


Gross profit (from publishing) $ 9,863,073 $7,705,723 
Interest on loans, bonds, ete. 36, ‘115 36, 715 


Rents 123, 224 123, 224 
| 

Dividends 312 | 312 
we | 

Other income 48,144 %, 744 

Total Income $10,272,068 $7,914,718 


DEDUCTIONS 


Salaries, wages and other expenses $ 6,718, 240 $5, 248, 759 


Net taxable income $ 3,353,828 $2,665,959 


Amount of tax, (5 % of D.C, taxable $ 133, 298 
income) aad 
COMPUTATION CF DISTRICT OF COLUMBIA APPORTIONMENT FACTOR 


A. Total net sales (of newspapers) within and without | 


the District of Columbia. $3, 217, 497 

B. Total net sales (of newspapers) within the District | 
of Columbia. 2,513, 735 

C. District of Columbia apportionment factor (B+A) 18.127 % 
Computed as follows: Gross profit . XD. Factor 0 
78.127 per centum = $7,705, 723 apportioned to the District, which was 
the only item apportioned, all other items, such as interest, rents, 
dividends and other income, being allocated entirely to the' District. 
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which at the time of the assessments was set forth in Paragraph (a) of Sub- 
section (1) of Section 10-2(d) of the regulations pertaining to the District of 
Columbia Income and Franchise Tax Act of ion but which in regulations 


promulgated in the year 1956 is set forth in Paragraph (a) of Subsection (1) 


of Section 10-2(c), and which will hereinafter be called ''Formula 10-2(c)(1)a". 


The formula reads as follows: 


(a) mate income for any taxable year is derived 


y, the portion thereof to be appor- 
ed to the “District shalfBe such percentage of the total 
of such income as the District sales made during such 
taxable year bear to the total sales made everywhere during 
such taxable year. Every corporation and unincorporated 
business which carries on or engages in business in the 
District within the meaning of the words ‘trade or business' 
as defined in the Act is, unless specifically exempted by 
some provisions of the Act, subject to tax. For the purpose 
of this regulation, the phrase ‘District sales' shall mean all 
sales to District customers the income from which is fairly 
attributable to the trade or business Carried on or engaged 
cluding solicitation in the District 
by salesmen or other representatives of the taxpayer, that 
a ee ee outside the District the intome 
rom which is fairly at attributable to the trade or business 
carried on in the District, and sales of tangible personal ~ 
property the income from which is from District sources." 


Docket No. 1597 
13(a) Claim for Refund, 1954. On January 28, 1957, the petitioner 
filed with the Assessor an amended franchise tax return showing the fran- 


chise tax due the District of Columbia for the calendar year 1954 to be 


(3) Originally referred to as Section or Formula 10-2(d) (1) a. 





$133, 298, instead of $140, 62‘, 
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as shown on its original return, 


or a differ- 


ence and reduction of $7,329. The franchise tax of $133, 298, as shown on 


the amended return, was computed therein as follows: 





Within the 


Within and with- | 
GROSS INCOME out the District District 
Gross receipts (from | 
publishing) $19, 657, 183 
Less: Costof operations 9,794,110 
(4 
Gross profit (from publishing) $ 9,863,073 $7, 705, 723 
| 
Interest on loans, bonis, etc. 36, ‘715 36,715 
Rents 123, 224 123, 224 
| 
Dividends 312 (312 
Other income 48,144 = 744 
Total Income $10,272,068 $7,914,718 
DEDUCTIONS | 
Salaries, wages and other expenses $6,718,240 $5, 248, 759 
Net taxable income $ 3,353,828 $2, 665,959 
———————— ee 
Amount of tax, (5 % of D.C. taxable $ 133,298 


income) 


COMPUTATION CF DISTRICT OF COLUMBIA APPORTIONMENT FACTOR 


A. Total net sales (of newspapers) within and without 





the District of Columbia. $3 217, 497 
B. Total net sales (of newspapers) within the District 3 

of Columbia. 2, 513, 735 
C. District of Columbia apportionment factor (B+A) ~ 78.127 % 

Computed as follows: Gross profit ; 3X D.C. Factor o 


> ' 
18.127 per centum = $7,705,723 apportioned to the District, which was 
the only item apportioned, all other items, such as interest, rents, 
dividends and other income, being allocated entirely to the! District. 


! 
' 
' 
j 
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(b) At or about the same time of filing the amended return the 
petitioner filed with the Assessor a claim for refund of franchise tax for 
the calendar year 1954 in the arnount of $7,329. The claim for refund was 
denied by the Assessor on February 28, 1957. The grounds for the claim 


for refund are the following: 





therefore, redetermined its franchise taxes pursuant to — 
Sec. 10-2(d)(1)a. of the Income and Franchise Tax Regula- 
tions. The factor derived from the aforesaid section of 

the regulations and which has been applied to its net 
operating income and its deductions is that percentage 

that the income from 'District Sales' of newspapers bears 
to the total income from sales of newspapers. In deter- 
mining ‘District Sales’, the taxpayer has excluded from 

its total sales only those sales of newspapers where the 
sales are made to distributors or customers located outside 
the District of Columbia and delivery is likewise made out- 
side the District." 


(c) On April 18, 1957, the petitioner filed a petition in this Court 
appealing from the denial of the aforesaid claim for refund, and praying for 
a refund of a franchise tax in the amount of $7,329 for the calendar year 
1954, with ee : 

14(a) Claim for Refund, 1955. On January 28, 1957, the petitioner 


filed with the Assessor an amended franchise tax return showing the fran- 


chise tax due the District of Columbia for the calendar year 1955 to be 


(5) The petitioner also appealed from the denial of a claim for refund of a 
franchise tax for the year 1955, and for refund thereof with interest. 


See Findings 14(c). 
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$157,198, instead of $169,824, as shown on its original return, oF a differ- 
ence of $12, 626. The franchise tax of $157,198, as shown on the amended 
return was computad therein as follows: 


Within and with- Within the 
GROSS INCOME out the District District’ 


Gross receipts (from 
publishing) $21, 523, 362 ! 
Less: Costof operations 10,359,373 | 


Gross profit (from publishing) $11, 163, 989 $8, 328, 336 
Interest on Loans, bonds, etc. 41, 102 41, 102 
Rents 117, 400 117, 400 
Loss from sale or exchange of | 
assets other than capital 1,875 (LOSS) 1, 87 5 
Dividends 342 $42 
Other income 48, 157 48, 157 


Total Income $11,369,115 $8, 533, 462 
| 
| 
Salaries, wages andother expenses $7,224,545 $5,389,511 


DEDUCTIONS 


Net taxable income $ 4,144,570 $8,143,951 


Amount of tax, (5 % D.C. taxable | 
income) $ 157,198 
caeneeiens oem 





(6) Computed as follows: Gross profit of $11, 163,989 X D.C. Factor of 
74.6 per centum = $8,328,336 apportioned to ‘the District, which was 
the only item . porte "all other items, such as interest, rents, 
dividends and o come, being allocated entirely to the I trict. 

| 
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COMPUTATION OF DISTRICT OF COLUMBIA APPORTIONMENT FACTOR 


A. Total net sales (of newspapers) within ami without . $3, 223,342 © a 
the District of Columbia. 


B. Total net sales (of newspapers) within and District 2, 404, 659 ” 
of Columbia. ——— A 


C. District of Columbia apportionment factor (B+ A). 74.6% . 

(b) At or about the same time of the filing of the amended return ” 
the petitioner filed with the Assessor a claim for refund of franchise tax for 
the calendar veut 1955 in the amount of $12,626. The claim for refund was 
denied by the Assessor on February 28, 1957. The grounds for the claim 
for refund are the following: 


"Taxpayer reported its franchise taxes pursuant to an 

apportionment factor agreed to by it and the Assessor 

under date of July 18, 19§2. Taxpayer is now advised 

that said agreed apportionment factor is invalid. It has, 

therefore, redetermined its franchise taxes pursuant to . 

Sec. 10-2(d)(1)a. of the Income and Franchise Tax Regu- % 
lations. The factor derived from the aforesaid section of 

the regulations and which has been applied to its net opera- « 
ting income and its deductions is that percentage that the 

income from ‘District Sales' of newspapers bears to the 

total income from sales of newspapers. In determining 

"District Sales', the taxpayer has excluded from its total 

sales only those sales of newspapers where the sales are 

made to distributors or customers located outside the 

District of Columbia and delivery is likewise made outside 
the District." * 


(c) On April 18, 1957, the petitioner filed a petition in this Court 


appealing from the denial of the claim for refund, and praying for a refund é 


of a franchise tax in the amount of $12, 626 for the calendar year 195t, 





(7) 


with interest. 


15. The letter referred to in the grounds for the foregoing claims 


for refund was the following: | 


"GOVERNMENT OF THE DISTREKT OF COLUMBIA 
OFFICE OF THE ASSESSOR 
WASHINGTON 4, D. C. 


July 18, 1952 
Messrs. Hamilton and Hamilton 


Union Trust Building Attn: Mr. John L. Hamilton | 
Washington 5, D. C. | 





Re: The Evening Star Newspaper 
Gentlemen: Company, File No. 1739 (RBH) 


"Receipt is acknowledged of your letter of July 1, 1952, addressed 
to the Income and Franchise Tax Division, in which an alternate formula 
for the computation of the District of Columbia franchise tax bad been pro- 
posed. 

"It is our understanding that all items of income less related ex- 
penses, other than income from the sale of newspapers and income from 
advertising, will be allocated to the District in those cases where the 
income is from District of Columbia sources. | 

"The proposed factor to be applied to income and related expenses 
not specifically allocated is to be computed as follows: 

"(a) Revenue from the circulation of newspapers in the 

District of Columbia. 
"(b) Plus 65 % of revenue from the circulation of news- 
-papers without the District of Columbia. 

"(c) Total 

"(d) Total revenue from the circulation of newspapers 

everywhere. 

“(e) Apportionment formula (c+ d). | 

'tWe have given careful consideration to your proposal'as we under- 
stand it, together with all information which has been furnished in this 
matter, and you are advised that your proposal is hereby accepted. 

Ks 


(7) The petitioner also appealed from the denial of a claim for refund of 
a franchise tax for the year 1955, and for refund thereof with inter- 
est. See Findings 13(c). 


| 
! 
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‘Your return for the calendar year 1948 has been accepted as filed. 
We are therefore enclosing computations for the calendar years 1949, 195¢ 
and 1951 in accordance with our understanding of your proposal. It is sug- 
gested that in the absence of any change in the law or in the interpretation 
thereof or in your present method of transacting business, your company . 
continue to file returns in accordance witno this method. 

"In the event that the enclosed computations for the calendar years 
1949, 1950 and 1951 are in accordance with your proposal, it is requested 
that the enclosed waiver be executed and returned to us at your early con- 
venience, so that prompt assessments may be made in order to stop the 
accumulation of the statutory interest. 

"Your cooperation and the cooperation of representatives of the 
Evening Star Newspaper Company in this matter are sincerely appreciated. 


‘rYours very truly, 


/s/ James L. Martin 
Assessor, D.C." 


(Computations mentioned and enclosed in above letter) 


"Net income reported, 
per Form D-20 
Less: Allocated items: 
Interest 
Rents 
Dividends 


Total allocatea income 


Income subject to appor- 
tionment x factor* — 


D.C. apportioned income 
Add: allocated income 


D.C. taxable income 


Tax at 5 % 
Less tax revortex 


Deficiency 


1949 1950 


$2, 143,032.92 $2, 261,817.76 


$63,143.46 $54,907.19 
141,217.37 142,148. 23 
125. 00 100. 00 


$204,485.83 $197, 155. 42 


$1, 938,547.09 $2,064, 662. 34 
. 856103 . 846435 


$1, 659,595.98 $1,747, 602. 43 


204, 485.83 197,155. 42 


$1, 864,081.81 $1, 944,757.85 
$93,204.09 $97, 237. 89 


85, 121. 27 88, 210. 89 


$ 8,082.82  $ 9,027.00 


1951 


$3, 184, 574. 60 


$35, 675. 86 
145, 304. 53 
181. 25 


$181, 161. 64 


$3, 003, 412. $6 
. 833754 


$2, 504, 107. 52 


181, 161. 64 


$2, 685, 269. 16 
$134, 263. 46 


123, 891. 18 


$ 10,372. 28 


«, 
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*Computation of apportionment factor: 


A. Total circulation .. -. | 
revenue $2,071, 731.12 $2, 280, 384. 30 %, 684, 328. 30 


B. D.C. circulation 
revenue $1, 219,971.38 $1,279,854. 99 i 409, 304. 97 
Add: 65 % of outside 553, 643.83 650, 344. 05 | 828, 765. 15 
circulation revenue | 
$1,773, 615.21 $1,930, 199.04 $2,238,070. 12 
C. Factor (B + A) . 856103 .846435 833754 
"It is the view of this office that the above computation reflects 
fairly the income attributable to business carried on within the District of 
Columbia." | 


Opinion : 
These cases involve the validity of deficiencies in franchise tax 
assessed against the petitioner, and the propriety of measuring the tax by 
its entire net income for the calendar years 1954 and 1955. There are also 
involved denials of claims for refund of franchise taxes for those years. A 
satisfactory solution of the problem presented is extremely difficult, be- 
cause of the confused state of the statute imposing the tax and the regulations 
pertaining thereto. Moreover, the petitioner's activities from which it 


earned its ¢mcome were many and varied, and the application of any of the 





prescribed formulas for the apportionment of net income is extremely diffi- 
cult, if not impossible. The problem is further complicated by the fact 


that both deficiencies and denials of claims for refund are involved. 
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The petitioner publisaes two newspapers, "TneEveningStar"and 
"The Sunday Star". Tae former has several issues or editions throughout 
the week-days. The latter nas but one edition on Sundays. The office and 
principal place of business is in the Evening Star Building, Washington, 
D.C., waere it prints all of the Evening Star and tae greater portion of 
tae Sunday Star, and assembles both papers. 

The business of publishing tne two newspapers during the taxable 
years consisted of many activities, including the editing, the manufacturing 
and, to some extent, the assembling of a product known as "the edition" 
issued several times each week-day and once on Sunday, the gathering of 
news by its reportorial staff and news agencies, the solicitation and pro- 
curement of the sale of advertising services or "space", the delivery and 
sale of the editions as finished products, tne receipt of money for the dis- 
playing or publishing of advertising material in the papers and from the 
sale of the editions. Some of the activities were carried on entirely within, 
and some within and without the District of Columbia. 


The publishing business of the petitioner was not unlike that con- 


ducted generally by newspaper publishers, which is accurately described 


in In re: Kansas City Star Co., 346 Mo..648, 142 S.W. 2d 1029, 130 A.L.R. 
1168 as follows: 


"When we consider the far flung activities of respondent's 
enterprises: ‘the branch office and news bureau in Kansas; 
the news bureau in Wasaington, D.C.; the numerous corres- 
pondents living and working all over the world; the co- 
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Operative news gathering agencies sucan as tie Associated 
Press and the Norta American Newspaper Alliance, of which 
respondent is an integral part; the branch advertising | 
offices in New York and Cnicago; the non-resident adver- 
tising and circulation solicitors ani distributors; itis — 
hard for us to see any colorable basis for appellants’ 
contention that respondent's income 'results' solely from 

tae work and supervision at tne principal office in Kansas 
City, Missouri, and that the outside activities do not pro- 
duce income. How could there be income without news to 
print, circulation built on that news coverage, advertising 
attracted by circulation, and finally distribution of the . 
newspapers and collection of the subscriptions and advertis~ 
ing bills. All these and the labor and capital employed | 
therein enter into the production of income, and in that) 
sense make the business unitary; but under our statutes 
the income must be allocated when produced by crane acs 
done partly within and partly without the state. !' 





And likewise in Action v. Washington Times Co., 9 F. on 74, 


(U.S. District Court, Md.) which held that a local newspaper publisher 
| 

was doing business in Maryland, and wherein we find this language: 

't%k * *-Tt therefore, becomes necessary to determine | - 

whether the various activities, considered as a whole, | 

which the defendant company carried on in the Maryland ~ 

district, are of such character as to warrant the in- ! 
ference that the company was present there. This i"! . 
only be done after comprehending what are the usual, 
essential functions of a newspaper publishing company.. 
They are as follows: First, the function of gathering | 
news; second, the function of obtaining advertisers 
and subscribers as a source of revenue with which to | 
edit, print, and sell in newspaper form both the news | 
and the advertisements obtained; and, third, the actual 
printing and circulation of the newspapers for sale. | 
With the manifold modern methods of rapid communica- 
tion, it is doubtless possible for a newspaper to con- 
duct all of its functions from one central office, and | 
yet to extend the circulation of its newspapers over 
almost limitless areas. Nevertheless, each one of 
these functions is a material, integral part of the 
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essentials of the newspaper business. Taerefore, ifa 

foreign corvoration sees fit to perform any one of taese 

functions in a given jurisdiction, it necessarily follows 

that suca performance raises the inference taat the cor- 

noration is present and doing business witain taat juris- - 

uiction. "’ 

Tae most important paase of the petitioner's publishing business, 
that is to say, the activity from which it derived approximately 85 per centum 
of the gross revenue, was the service afforded merchants and others in 
carrying and publishing to the reading vublic advertisements and advertising 
material informing the public of tne qualities of merchandise, the advan- 
tages claimed to arise from vatronizing tne particular mercaant or business 
or bringing to the attention Oi tae public otaer information and facts, an 
activity woich has been loosely called "selling advertising space"’". To be 
effective the advertisement had to be brougat to the attention of the readers 
of the newspapers. 

Nhile it was important and necessary, the activity of the distribution 
and sale of the several editions of the petitioner's newspapers produced 

O_o 
approximately 15 per centum only of the gross revenue from the publishing 
rr seat eather nearer OO CCA tO OOD LC CNEL COTE nn P 


business. The distribution and sale, however, provided the means by which 


the advertisements were brougnt to the attention of tne public. In that 


sense the distribution was the performance of the advertising service, 
or, at least, a part thereof. 
In addition to the income from its publisning business, the petition- 


er derived substantial rents from an office building in the District, which 





211 


it owned, as well as interest on securities and dividends on stock held by 


it. 
The locale of the several elements or activities of the petitioner's 
publishing business was as follows: All of the general management and 


editing was done in the District of Columbia. That was true as to the man- 
| 


ufacture or assembling, and as to the printing of the newspapers, with the 
exception of three supplements to the Sunday Star. News was gathered by 
its reportorial staff within and without the District, and outside the District 
by press associatio s of which it was a member. Most of the advertising 
business was procured within, with a lesser amount procured without the 
District. The sale of the various editions of the petitioner's newspapers 


took place, and were principally secured, negotiated or effected by its 
(8) | 
agents as follows: for the year 1954, 78.127 per centum within, and 21,873 
(8) | 
per centum without the District; and for the year 1955, 74.6 per centum 


within, and 25. 4 per centum without the District. The locale of the ser- 
vice of carrying or displaying advertisements and advertising material is 


not shown in the record, except that in all likelihood it was where the news- 
papers were sold or distributed. ! 
i 
The District of Columbia Income and Franchise Tax Act of 1947, 
(9) | 


particularly Section 2:of Title VII thereof, imposes a franchise tax on cor- 


(8) Included in District percentages were newspapers delivered to points 


in Maryland and Virginia by petitioner's trucks loaned to, and operated 
by Maryland and Virginia distributors. The record does not disclose 
the amount of receipts involved in those deliveries. 

(9) Section 47-1571a,D, C. Code, 1951 Edition. 





212 
porations (a) "For the privilege of carrying on or engaging in any trade or 
business within the District", and (b) for the privilege "tof receiving income 
from sources within the District". It will be seen that the petitioner during 
the taxable years carried on or engaged in business within and without the 
District, namely, publishing business, and received other income from 
sources within the District, namely, from real property and securities. 

Title X of the Act sets forth the purnose of oe franchise tax and the 
scheme of allocation and apportionment of net Sgt There is no provision 
for tae allocation or apportionment of gross income in the Act. 

Section 1 of Title X of the Act, among other things, provides that: 

"* * * The measure of the franchise tax shall be 

that portion of the net income of the corporation * * 

* * as is fairly attributable to any trade or business 

carried on or engaged in within the District and such 

other net income as is derived from sources within the 

District."" (Emphasis Supplied) 

Several observations snould be made about tae important vortion of 
Section 1, just above quoted. In the first place, it is net income only that 
is to be the measure of tne tax, and secondly, the net income "subject to 
tax" is not taat wnica is attributable or merely attributable, but that which 
is "fairly attributable" to trade or business in the District, which is a term 
that requires definition or explanation. Congress considered that necessary 
and made provisions for tne adoption of formulas for the determination of 


wnat was net income "fairly attributable", that is to say, "the portion 


(10) Sections 47-1580 and 47-1580a, D.C. Code, 1951 Edition. 
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thereof subject to tax", in Section 2 of Title X (Sec. 47-1580a, D.C. Code, 


1951 Edition) in this language: | 


'%* * * If the trade or business of any corporation ; | 
* * * * is carried on or engaged in both within and | 
without the District, the net income derived there- A 
from shall, for the purpose of this article, be deemed 

to be income from sources within and without the Dist- 
rict. Where the net income of a corporation * * * * 

is derived from sources both within and without the 
District, the portion thereof subject to tax under 

this article shall be determined under odo or 
regulations prescribed by the Commissioners. 

Assessor is authorized to employ any formula or a 
mulas provided in any regulation or regulations pre- 
scribed by the Commissioners under this article which, 

in his opinion, should be applied in order to properly 
determine the net income of any torporation * * * 

subject to tax under this article. '' (Emphasis Emphasis Supplied) 


The use of formulas, as will be seen, is authorized in those instances 
only whoge ths boalnans of the coummatin Is earkedan, ad@emucct carried on, and the source of 
aE yeas is Doom suaneen bathatihin, wud wielniat dis District of Columbia. 
The Assessor evidently determined that the petitioner's publishing business 
was carried on, and that the source of its income therefrom was both within 
and without the District, because he employed a formula provided in regu- 


lations prescribed by the Commissioners. It is interesting and important 


to note that he so applied the formula that he determined, for the purpose of 





taxation, that the entire net income from the petitioner's business was 


"fairly attributable" to a trade or business carried on in the District, and 
i 
assessed deficiencies accordingly, that is to say, by measuring the franchise 


tax by the entire net income from the business, and, of course, from the 
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rent and from the securities held by it. Such paradox resulted from the lack 
of meaning and absence of usefulness of the formula. © 
The formula employed by tae Assessor was found first in a regulation 


prescribed by the Commissioners on August 6, 1953. It was set forth ori- 


ginally in Paragraph a of Subsection (1) of Section 10-2(d) of the regulations 


pertaining to the Income and Franchise Tax Act (originally and loosely re- 
ferred to as "formula 10-2(d)(1)a"). In a reissue of regulations entitled 
"INCOME AND FRANCHISE TAX REGULATIONS", dated 1956, the formula 
that was used by the Assessor is found in Paragraph a of Subsection (1) of 
Section 10-2(c) thereof, and is now loosely referred to as "formula 10-2(c)(1)a" 
and will hereinafter be so called. It is in the language following: 


"Section 10-2(c)(1). Income from sales of tangible 
personal property. 

"(a) Where income from any taxable year is derived 
from the manufacture and sale or purchase and sale of 
tangible personal property, the portion thereof to be 
apportioned to the District snall be suca percentage 
of the total of such income as the District sales 
made during such taxable year bear to the total sales 
made everywhere during such taxable year. Every cor- 
poration and unincorporated business which carries on 
or engages in business in the District within the 
meaning of the words 'trade or business" as defined 
inthe Act is, unless specifically exempted by some 
provisions of the Act, subject to tax. For the pur- 
pose of this regulation, the phrase ‘District sales' 
shall mean all sales to District customers the in- 
come from which is fairly attributable to the trade 
or business carried on or engaged in within the Dist- 
rict, including solicitation in the District by sales- 
men or other representatives of the taxpayer, that 
portion of sales to customers outside the District the 
income from which is fairly attributable to the trade 
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or business carried on in the District, and sales of | 
tangible personal property the income from which ig 
from District sources." 


In selecting and applying formula 10-2(c)(1)a the a determined 
TS 
that the petitioner's publishing business consisted of the sale of tangible per- 


sonal property. He evidently determined that the income from the sales of 


the newspapers within the District was "fairly attributable" to business car- 


ried on, that is to say, the selling activity, within the District of Columbia;' 
and that the sales without the District were in some way attributable to 
business in the District, perhaps, the manufacturing and managerial acti- 


vities therein. At any rate no part of the net income of the petitioner was 





apportioned or assigned outside the District by the Assessor. This situation 





could arise from the fact that the formula fails to determine or explain the 
portion of the net income of the taxpayer "subject to tax", that is to say, 
that which is "fairly attributable" to business within the District ofColumbia. 
In recent cases, The Smoot Sand & Gravel Co. v. District of Columbia, 


Docket Nos. 1340, 1344, 1377, 1378 and 1546, this Court exantined the 


a 
formula 10-2(c)(1)a, therein referred to as 10-2(d)(1)a, and held it invalid. 
i Cs 


In its original opinion relating to Docket No. 1546, the Court ruled that a 
| 
franchise tax for the year 1954, against the corporate taxpayer assessed 


under formula 10-2(c)(1)a should be cancelled, and entered a decision can- 


(11) Now on review in the United States Court of Appeals for ihe District 
of Columbia Circuit. 
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celling the assessment. Upon reconsideration of a motion by the District 
of Columbia to vacate the decision and affirm the assessment, the Court 
held that, since Section 10-2(d)(1)a of the regulations of August 6, 1953, 
was invalid, Section 10-2(d)(1)a of the regulations adopted March 17, 1953, 
was unrepealed and remained in effect. Such section reads as follows: 


"Where gross income for any taxable year is derived 
from the manufacture and sale or purchase and sale of 
tangible personal property, the portion thereof to be 
apportioned to the District shall be such percentage of 
the total of such gross income as tne District sales 
made during such taxable year bear to the total sales 
made everywhere during such taxable year. For the pur- 
pose of this regulation the phrase ‘District sales' 
shall mean the gross receipts from all sales made which 
were principally secured, negotiated, or effected by 

“owners, employees, agents, officers and branches of the 
corporation or unincorporated business in the District; 
and the phrase ‘total sales' shall mean the gross re- 
ceipts from all sales."" (Empnasis Supplied) 


Although the foregoing formula related to gross instead of net in- 
come, and did not assign any part thereof to the portion of business carried 
_ (12) 
on outside the District, it was held by the Court that under the rule in Lever 


Bros. Co. v. District of Columbia, 92 U.S. App. D.C. 147, 204 F.2d 38, 81 


W.L.R. 981, the formula of March 17, 1953 was valid; and that, inasmuch 
LTT, 


(12) For instance, under tae formula, if all the tangible personal property 
was manufactured without the District, but all the sales were "princi- 
pally secured, negotiated or effected" within the District, the entire 
net income would be apportioned to the District, and no part would be 
held to have its source without, as specified by the law. The same 
result, however, would occur under similar circumstances in the appli- 
cation of the formula approved in Lever Bros. Co., case, (formula 
prescribed in regulations of October 





| 
| 
| 
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as the taxpayer's business was the sale of tangible personal property and 
| 


there was one formula only applying to that kind of business, the taxpayer's 
tax liability must be determined by the use of that formula. : (See also Radio 
Corporation of America v. District of Columbia, Docket No. 1463, (affirm- 
ed, 98 U.S. App.D.C. 119, 232 F.2d 376, 84 W.L.R. 918)). Since the sales 
in the Smoot Sand & Gravel Co., case were principally secured, negotiated 
or effected by that taxpayer's agents in the District, the Court affirmed the 
assessment therein involved. | 

The most important parts of the District of Columbia Income and 
Franchise Tax Act of 1947, which imposes franchise taxes, are Sections 1 
and 2 of Title X of the Act, codified as Sections 47-1580 and 41-1580a of 
the District of Columbia Code (1951 Ed.). Succinctly stated, those sec- 
tions provide that the measure of the tax shall be (a) net income attributed 
to trade or business within the District and other net income from sources 
within the District; and that the net income subject to tax, shall be deter- 
mined by a formula prescribed by the Commissioners and selected by the 
Assessor. The Court believes that there is written or implied in the law 
two imitations, namely, (a) the formula selected must appl to the particu- 


lar business, and (b) if there is but one formula applicable to a particular 


(13) It would be improper for the Assessor to apply a formula relating to 
the performance of services to a business involving the manufacture 
-and sale of tangible personal property. | 
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business, the Assessor must select taat formula. See Radio Corporation of 
America v. District of Columbia, supra. It might be added, though it hardly 
seems necessary, that "other net income as is derived from sources within 
the District" means net income other than that "fairly attributable to any 
trade or business carried on or engaged in within the District". With these 
principles in mind the Court now proceeds to discuss the law and the Liabil- 
ity of the petitioner thereunder. 

In the first place the Court does not believe that, where, as here, 
the taxpayer's net income is sins buninens! eeu viel on Pont ean and 
without the District and is also from other sources within the District, tne 


provisions of Sections l.and 2 of Title X (Section 47-1580 and 47-1580a) can 


netted ne 


ee 
ke carried into effect. The law does not provide for the apportionment of 


a 


gross income from a trade or business, but only the net income, a differ- 
ence usually of importance. As was said In re Kansas City Star Co., supra, 
at page 1037 of 142 S.W. 2d: 


""But the taxable income is the net income. Ordinary 
and necessary expenses are deducted; and the provisions 
of both Sec. 10115 and Sec. 10117 clearly indicate that 
on an allocation it is the net income which is apportioned 
on the basis of ‘transactions' partly done in this state 
and partly in another state. In other words, the process 
does not contemplate that gross income is first apportioned, 
and then only expenses incurred in Missouri are deducted 
from Missouri's part, and expenses incurred outside are 
deducted from extra-state part. In the outlay in producing 
Missouri's portion of the income were chiefly made outside 
the etate, great injustice would result if it were not 
required to bear its share of the expense. Indeed, ex- 
penditures made in securing and doing business, and col- 
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+ 


lecting revenue therefrom, all are necessary parts of | 
he business activities producing income ~ that is to say, | 
they enter into transactions on the basis of which the | 
net income is allocated". 
| In this case, as in many cases, the net income of the taxpayer is 
from its entire operation, that is to say, it is all of its gross income, less 
a all of the deductions, many, and the most important of which relate to the 
entire operation and cannot be segregated and assigned or related to any 
3 segment of the gross income. There is no such thing, ina case of this 
de kind, as "net income from any trade or business" and "other net income 
: — 


= from sources within the District". There is but one net income. Of course, 


aan a Te ene l 
| if the taxpayer's business consists of one activity or class only, such as, 





: for instance, the manufacture and sale or the purchase and sale of tangible 
| personal property, or if the taxpayer is engaged solely in the business of 
the performance of services, the provisions of Sections 1 and 2 of Title X 

3 2 (Sections 47-1580 and 47-1580a of the Code) are workable and can be 
, \ carried out, but they cannot be in this case. | 
: é It has been suggested that Sections land 2 of Title X might be | 
r carried out where the net income is from a business eupased in within and 
| > without the District and also from other sources within the District by 

* assigning arbitrarily to the business that proportion of net income as gross 

> income from the business bears to total income, and doing the same with 


respect to the income from other sources within the District. The answer 
a i 


4 of such suggestion is that not only would such procedure be fruitful of un- 


4 
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fairness in many instances, but there is no authority for it, either in the 
statute or in die cepillavionk prescribed by the Commissioners, who have 
the sole authority to establish formulas and procedures. 

It should be painted out that the question here posed has never been 
presented to the United States Court of Appeals for the District of Columbia 
Circuit, which must be borne in mind when considering the decisions of that 
Court interentiatly holding that Sections 1 and 2 of Title X of the Act are 


susceptible of enforcement in a case of this nature. Such a decision is that 


in Thomas Paper Stock Co. v. District of Columbia, U.S. App.D.C.__ 


___ F.2d | | __, (No. 14078, decided April 10, 1958) where the taxpayer's 
business consisted solely of the buying and selling of waste paper. 


‘But, even if it can be said that the provisions of Sections 1 and 2 of 


neces O ts EIST EEO LEN I ty Sl Ot see PORT IT PT IND i 


Title X of the Act can be carried out in cases of this kind, there still per- 


sists the question as to whether there had been prescribed any formula or 


RN. FE UATE EET a Oy 


any regulation applicable to the business of publishing a newspaper, which 
AO A nk tt attest 5a 


CR eA PIT hate pT nse 


ee sale of tangible personal property, ' within and eet 


the District, and the performance of services, - certainly of an seenk or 
De eeeeenemmememeiaens nT Pe 


activity otex than, sud in addition to the sale e of ta tangible personal property, 
In a recent case, New Yorker Magazine, Inc. v. Gerosa, 2A.D. 600, 157 

N. Y.S. 2d 468. The "sale of advertising sueue was recognized as different 
from the sale of newspapers, the receipts from which were allocated "on an 


(14) The service of displaying and circulation advertisements is called "sale 
of advertising space" in that and other cases. 
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(15) 
intercity and out of city basis"; and in Western Live Stock v. pheaans of 
_—————————— CC ee a 


Revenue, 303 U.S. 250, 58 S.Ct. 546, 82 L. Ed 823, we find this language 
| 
(p. 258): . 4 


"As we have said, the carrying on of a local busi- 
ness may be made the condition of state taxation, if it . 
is distinct from interstate commerce, and the business 
of preparing, printing and publishing magazine advertise 

is pec y an tinct from cu 
ether or not that circulat ters sanmeree}” 
(Emphasis Supplied) ! 


! 
i 
! 


The petitioner insists that its publishing business is mere! the _ 


manufacture and sale of tangible personal property, and contends that its 
aaa A ne ee 


pees me fee APD AER tna 


tax liability be determined accordingly. It relies upona seal case, .... .. 


ee ee 











a 


Advertiser Publishing Co. v. Earl Ww. Fase, Tax Commissioner, decided 

October 30, 1956, by the Circuit Court of the First Judicial Circuit of Hawaii, 
(16) 

and State v. Progressive Farmer Co., 257 Ala. 567, 60 So. ad 144. While 


those two cases, especially the Hawaii case, are well considered, the 


proposition which they support, namely, that the newspaper publishing 


business is merely the manufacture and sale of tangible personal property 
$n CL CCC LL CCT CR te ee 


is not only unrealalistic, but is contrary to the ruling in the Western Live 





Stock case, to which reference is made above. The Court will, however, 





(15) Advertising receipts were held taxable in New York City, except those 
solicited and collected by taxpayer's Chicago office. 

(16) The petitioner inserts in its brief what purports to be an excerpt from 
the P essive Farmer Co. case. Actually it is a paragraph from 
a memorandum of the Circuit Court of Montgomery County, Alabama, 
quoted with approval the highest court of that state in State v. Ad- 
vertiser Co. , Ala » 59 So. 2d 576. 
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discuss the petitioner's contention later, because, as it will be seen, even 
under its theory it is entitled to the relief it seeks. 

If it were possible to segregate and determine just what was the net 
income from the sale of advertising Be or, to be more exact, from the 
service of displaying and circulation advertisement, and net income from 
the sale of newspapers, which, of course, cannot be done, the dilemma . 
would not be dissolved, because, while there is one formula applicable to: 
the sale of tangible personal property (Section 10-2(c)(1)a of March 17, 
1953) there are two formulas prescribed by the Commissioners for the 
apportionment of net income from the performance of cane Gi one with 
"charges" as a factor and one with "costs" as a factor (See Section 10-2(c)(2), 
regulations of 1956). The Assessor alone can select which formula is to 
be used. This Court is powerless to do so. Lever Bros. Co. v. District 
of Columbia, 92 U.S. App. D.C., 147, 152, 204 F. 2d 39. 


There was received in evidence over the objection of the respondent, 


eel 


eel 


a letter from the Assessor to the attorneys of the iene dated July 18, 


i a 
1952, agreeing to a formula for the apportionment of the net income from 
en Ce eT CI —) 
petitioner's publishing business, which apparently nad been suggested by 


the petitioner's attorneys as a way out of the dilemma. It is true, of course, 


that the parties could not adopt a formula, and the one ned in the 


(17) Actually no space or anything tangible is sold. 
(18) "Services" is the result of useful labor which does not produce a 
tangible commodity. State of Colorado v. U.S., 219 F.2d 474, 476. 
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letter is without validity and cannot be.used to determine the tax Liability of 


_—— 
the petitioner, notwithstanding its use by both the Assessor and the taxpayer 


PO Ana IE ty al OE OR BL sabia aes etc ily 


for several years. The attempted adoption of the formula does, however, 
‘indieala Had Tit pabkien woacennsd believed that none of the formulas pre- 
scribed in the regulations fitted or applied to the petitioner's publishing 
business, and tried to remedy the situation. : ; 
Unless a tax is assessed in strict compliance with the statute im- 


posing it, it is invalid. As was said by Judge Miller in Trustees of St. Paul 
3 pi cl 


M.E. Church South v. District of Columbia, 94 U.S, App.D.C./78, 81, 212 


F. 2d 244: 


'* * *, Unless the Commissioners" action of June 5, 
1952, was authorized by that sects d was in exact | 
compliance with it, the assessment and taxation of the | 
church property for the first two fiscal years in ques- | 
tion must be set aside as invalid. We said in Tumulty | 
v. eee Columbia, 1939, 69 App. D.C. 570, 200, 


'*A tax to be valid depends upon a particular 
statute creating liability and upon the proper 
procedural steps being taken by the taxing auth- 
orities. It is fundamental that an assessment 
must be validly made before tax liability can 
possibly accrue to the taxpayer. * * * * * ¥''"" 
(Emphasis Supplied) 





Deficiencies. The Court is of the opinion that for the foregoing sev- 


eral reasons the assessment of ¢ deficiencies for the years 1954 and 1955, 


SO ne A PR 


——— 

(19) 1950, 1951, 1952 and 1953. The mentioned agreed formula was in fact 
used by the petitioner in reporting net income for 1954 and 1955, which 
was rejected by the Assessor with resultant deficiencies here involved. 
(20) Section 47-712, D.C. Code, 1951 Edition. 
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a 


involved in Docket No. 1577, were invalidly assessed and should be can- 
Poeiy the impradtieaility, if wot the impossibility of carrying out the man- . 
date of the statute that net income be apportioned, no franchise tax could be 

validly assessed, because the Commissioners have not yet prescribed a 

formula or formulas for the apportionment of the tyne of publishing business + 
carried on by the petitioner. Inasmuch, however, as the petitioner saseaaed * 
itself, and paid the franchise taxes computed in its original return, there Z 
does not seem to be any way in which those self-assessed taxes can be re- 

funded, except the part thereof covered by the two claims for refund in- 

volved in Docket No. 1597, provided, of course, the claims are valid, a 

question which we will discuss later. 

The respondent vigorously insists that the deficiencies were validly 
assessed; and that the claims for refuni were vroverly denied. Its vositiorn ‘ 
is that tne entire net income is attributable to business carried on in the 
District and from other sources within the District. fa princivally 
upon the New Yorker Magazine and Weadtera Live stock cases. What really 
was involved in those cases was whether a State could constitutionally - im- 
pose upon a publishing business, a tax measured by gross receipts from the 
"gale of advertising space". In both it was recognized that the publishing - 


business consisted of two dissimilar elements, namely, circulation or sale 


of newspapers and the sale of advertising services or "space''". Moreover, » 





| 
225 ! 
in the New yorker Magazine case not only were the receipts from the sale 
of newspapers apportioned between tne City of New York and the area with- 
out, but some of the receipts from sales of advertising services were al- 


| F 
! located to Chicago where they were procured. It is true, of course, that 
| 


the advertising end of the publishing business was held in Western Live 
| 
re Stock case to be purely local, but it should be observed that such holding 





must be considered in the light of the question involved and decided in that 


ar case. Moreover, if it can be said that the sale of advertising services or 


space by the petitioner in this case was purely local we still have the insol- 
| 


uble dilemmas detailed above. 


‘ Even if we view the petitioner's publishing business as the Assessor 


apparently did, and as the petitioner insists, that is to say, as merely the 


manufacture and sale of tangible personal property, and if the provisions of 





¥ Sections 1 and 2 of Title X of the Income and Franchise Tax Act (Section 
47-1580 and 47-1580a of the Code) can be carried out by the apportionment 
of gross income, the Court would still be required to hold that the deficien- 
. cies were erroneously assessed, since the petitioner under its original re- 
ra turn paid even more than it was required to pay. The Court has held that 
the formula of August 6, 1953 is invalid and that there remains in force the 
an | 
formula of March 17, 1953, which provides that there should be appor tioned 
: to the District that portion of the gross income of the taxpayerjas sales in 


“ (21) Quoted on page 23, hereof. 
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the District bears to sales everywhere; and that "District sales" are those 
princivally secured, negotiated or effected by the taxpayer or his agents in 
the District. It is implied, of course, that income from sales principally 
secured etc., outside the District cannot be used to measure the franchise 
tax. 

A substantial amount of sales of newspapers were effected by deliv- 
ery of newspapers by trucks owned and operated by petitioner to distributors 
in nearby Maryland and Virginia. Such deliveries represented 21.873 per 
centum of the entire sales in 1954 and 2&. 4 per centum in 1954, leaving 78. 127 
per centum as District sales in 1954, and /4.6 per centum in 1955. It should 
aere be stated that included in the District sales are sales to Maryland and 
Virginia distributors delivered in petitioner's trucks loaned by the vetitioner, 
but operated by the distributors. I the distributors were the employees of 
the petitioner, waoich migat be held under the contracts with them, even such 
deliveries should be included in the outside District sales because of the sale 
by the distributor, as agent of the petitioner, to the newsboys after arriving 
at their outside stations. Tae record does not disclose tie amount of such 
sales, and, as above observed, they are for the purpose of this case ex- 
cluded from outside sales, and included in District sales. Considering 
solely the deliveries in Maryland and Virginia by trucks owned and operated 
by the petitioner to distributors therein it is apparent that the transactions 


involved represented non District sales. The agreements with distributors 
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have terms, some of which would indicate that the distributors were inde- 
pendent contractors, such as, for example, the provision for sale of the 
newspapers to them, while others apply to the relationship of employer 

and employee, such as those providing for control and the Like, It does not, 
however, make any difference how the agreements are viewed, because if 
the distributors were independent contractors, the agreements of sale to 
them were principally secured and negotiated outside the District by the 
petitioner's supervisors, and the actual sale was effected by delivery by 
the employees of the petitioner likewise outside the District. On the other 


hand, if the distributors were the employees of the petitioner, as they un- 





doubtedly were, then the sale by them to the newsboys, were sales 
‘ppincipally secured, negotiated or effected" by the petitioner's agents 
without, and not within the District. It will, therefore, be shee that even 
under the formula of March 17,1953, the deficiencies were invalidly assessed. 
Claims for Refund. The franchise taxes shown on the original re- 
turns for 1954 and 1955 were computed in accordance with the formula set 


forth in the letter from the Assessor of July 18, 1952 (See Findings No. 15), 





which, as observed above, was without any validity. The Assessor assessed 
deficiencies by iors the formula found in Section 10-2(d)(1)a of the 
regulations of August 6, 1953. Such deficiencies amounted to $27, 064. 40, 
plus interest of $2,232.81, for 1954 and $37, 404. 50, plus interest of 


(22) Section 10-2(c)(1)a in the 1956 compilation of regulations. 





| 
| 
\ 
| 
| 
| 
| 
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$1, 103. 43, for 195%. It was from the deficiencies that the petitioner ap- 
pealed in Docket No. 1577. Sometime later the petitioner filed amended 
returns wherein the franchise tax for the year 1954 was computed at 
$133, 298, or $7, 329 less than originally reported; and the franchise tax 
for the year 1955 was computed at $157, 198, or $12, 626 less than origin- 
ally reported. As will hereinafter be seen when we come to consider the 
claims for refund the petitioner, in computing the amended taxes, relied 
upon, or believed it was employing formula 1 afer and apportioned 
to the District of Columbia that portion of tae gross income from the pub- 
lishing business, namely, from both sale of newspapers and the sale of 
advertising space as sales of newspapers in the District bore to sales of 
newspapers everywhere, that is to say, 78.127 per centum for 1954 and 
74.6 per centum for 1955. 

The Court has found that during the year 1954, 78.127 per centum 
only of the sales of newspapers were principally secured, negotiated or 
effected by the petitioner or its agents in the District and that the percentage 
of such sales for 1955 was 74.6 per centum. 

Since the formula of August 6, 1953 was invalid, there remained in 


force, as hereinbefore observed, the formula in Section 10-2(d)(1)a of 


Nicci ace cpio gi cecal i 
the regulations of Marca 1/7, 1953, whican assigned or apportioned to the 


District for taxation that portion of the gross income of the taxpayer as 


(23) 10-2(c)(1)a of the 1956 compilation of the regulations. 
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sales principally secured negotiated or effected in the District bore to sales 





everywhere. If gross instead of net income can be apportioned, as was 

i approved in the Lever Bros. Co. case, and, if the formula intended to apply 
to tne sale of tangible personal property can be used to apportion income 
from another and distinct business or activity, namely, the sai of adver- 

ly tising space, or actually the service of displaying and circulating adver- 
tisements (which the Court believes cannot lawfully be done), then it so 

| r happens that the computations in the amended returms were correct and 


| the claims for refund should have been approved by the Assessor. The 





4 Court does not believe, however, that the defect in the regulation or the 
impropriety of applying a formula relating to the sale of tangible versonal 
property to an activity in the nature of a service are important because it is 


of the opinion that no valid franchise tax could nave been lawfully assessed 
ee eo ee ae ee ee 


| by anyone in relation to the petitioner and to its income. This is so, be- 
| | (24) 


: cause (a) Sections 1 and 2 of Title X of the Income and Franchise Tax Act 
en 





| 
? cannot be carried into effect in respect of net income where, as here, there 


are several kinds and sources of income, some within and some without the 

— peer nenenene i I 

District of Columbia; and (b) where there has been adopted no formula that 
—— : 

, fits or applies to the business of publishing a paper, - a combination of 

Pas so wt siren on: tala a ! 


J business elements of entirely different types, including sales and services. 
| 


—_ 


os 


Section 14, Title IX of the District of Columbia Revenue Act of 1937, 





(24) Sections 47-1580 and 47-1580a, D.C. Code, 1951 Edition. 





| 
| 
i 
i 
| 
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added by Section 4 of the Act of July 10, 1952 (Section 47-2413 D.C. Code, - 
1951.Edition, Suppl. V) grants jurisdiction to this Court to determine if there « 
has been an over-payment of tax and to order an appropriate refund, provided 

a timely claim for refund has been filed, as has been in this case. The Court 
here determines that the entire tax was an over-payment. The amount re- 
fundable, however, cannot exceed the amount demanded in the claim for ’ 
refund. 


For the reasons hereinbefore stated the Court olds: re 


‘Docket No. 15/7 


Deficiency, 1954. That a deficiency in franchise tax for the calen- 
pa slaairecinaiestintanstcs LM ndlins a eee) 
dar year 1954, in the amount of $27, 064. 40, plus interest in the amount of 


$2, 232.81, or a total of $29, 297.21, was erroneously assessed against and 
"emis An itnanibcnchbitoeet, 
collected from the petitioner; and that the petitioner is entitled to a refund : 
Sn, y 
thereof with interest thereon at the rate of 4 per centum per annum from 


September 18, 1956 to January 22, 1957 andfrom July 16, 1957 to date of 


the payment of the refund. m 
Deficiency, 1955. Thata ng Re tey Ser See ARE SOP Bie eaten ' 
dar year 1955 in the amount of $37, 404. 50, plus interest of $1, 103. 43, or * 
a crete aise oe was erroneously assessed against, and collected from Eh 
the petitioner; and that the petitioner is entitled to a refund thereof with « 
i 


interest thereon at the rate of 4 per centum per annum from October 22, 


1956 to January 22, 1957 andfrom July 16, 1957 to date of payment of the 


refund. 
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Docket No. 15357 





Claim for Refund, 1954. That the denial by the Assessor of a claim 
i 


for refund of a franchise tax for the calendar year 1954 in the amount of 


$7, 329.00 filed by the petitioner, was erroneous and must be reversed, 
nee 


and taat the petitioner is entitled to a refund of that amount, with interest . 


| 
tnereon at tne rate of 4 per centum per annum from January 28, 1957 to 
i 
Claim for Refund, 1955. That tae denial by the Assessor of a claim 


date of payment of the refund. 


for refund of a franchise tax for the calendar year 194: in the amount of 
$12, 626. 00 filed by the petitioner, was erroneous and must be’ reversed; 





ei 


and that the petitioner is entitled to a refund of that amount, with interest 
taereon at the rate of 4 per centum from January 28, 1957 to date of payment 
of the refund. 


Decisions will be entered for petitioner. 





/s/ Jo. V. Morgan 
Jo. V. Morgan, ; 
Judge. 
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DISTRET OF COLUMBIA TAX COURT 


[Docket No. 1577] FILED 
May 13, 1958 


ZCISION 

This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 
on said petition, it is by the Court, this 13th day of May, 1953, 

ADJUDGED AND DETERMINED, that a deficiency in franchise tax 
for the calendar year 1954, in the amount of $27, 064. 40, plus interest in 
the amount of $2, 232.81, or a total of $29, 297.21, was erroneously assess- 
ed against and collected from the petitioner; and that the petitioner is en- 
titled to a refund thereof with interest thereon at the rate of 4 per centum 
per annum from September 18, 1946 to January 22, 19&7 and from July 16, 
1957 to date of the payment of the refund. 

FURTHER ADJUDGED AND DETERMINED, that a deficiency in 
franchise tax for the calendar year 1955 in the amount of $37, 404.50, plus 
interest of $1, 103. 43, or a total of $38, 507.93, was erroneously assessed 
against, and collected from the petitioner; and that the petitioner is entitled 
to a refund thereof with interest thereon at the rate of 4 per centum per 
annum from October 22, 1956 to January 22, 1957 and from July 16, 1957 
to date of payment of the refund. 

/s/ Jo. V. Morgan, 


Jo. V. Morgan, 
Judge 
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DISTRET OF COLUMBIA TAX COURT 


[Docket No. 1597] FILED | 
May 13, 1958 


DECISION | 
This proceeding came on to be heard upon the petition filed herein; 


and upon consideration thereof, and of the evidence adduced at'the hearing 





on said petition, it is by the Court, this 13th day of May, 1958, 
ADJUDGED AND DETERMINED, that the denial by the Asoensar of 
a claim for refund of a franchise tax for the calendar year 1954 in the 
amount of $7, 329.00 filed by the petitioner, was erroneous net is hereby 
reversed; and that the petitioner is entitled to a refund of that amount, with 
interest thereon at the rate of 4 per centum per annum from — 28, 


1957 to date of payment of the refund. 





’ FURTHER ADJUDGED AND DETERMINED, that the denial by the 
Assessor of a:claim for refund of a franchise tax for the calendar year 1955 
in the amount of $12, 626. 00 filed by the petitioner, was erroneous and is 
hereby reversed; and that the petitioner is entitled toa refund of that 
amount, with interest thereon at the rate of 4 per centum per annum from 
January 28, 1957 to date of payment of the refund. | 


| 
/s/ Jo. V. Morgan 
Jo. Y. MOTERG,: 


Judge. 


234 
DISSTRCT OF COLUMBIA TAX COURT 


[Docket Nos. 1577 and 1597] FILED 
JUN 12 1958 


MOTION TO REVISE FINDINGS OF FACT, TO 
VACATE DECISION IN FAVOR OF PETITIONER 


AND FOR ENTRY OF DECISION IN FAVOR OF 


RESPONDENT 


Respondent, District of Columbia, pursuant to Rule 12 of the Rules 


of Procedure Before the District of Columbia Tax Court, moves the Court 
to revise the Findings of Fact heretofore entered in this case on May 13, 
1958, so as to read as hereinafter set forth and, based upon such revision, 
to vacate the decisions of this Court of May 13, 1958 in favor of petitioner, 
and to enter decisions in favor of respondent. 

The grounds for this motion are as follows: 

1. The Findings of Fact which respondent moves the Court to re- 
vise do not accord with the evidence adduced at the nearing of this case. 

2. The entry by this Court on May 13, 1958 of decisions in favor 
of petitioner does not accord with the law and evidence applicable in this 
proceeding and the decisions of May 13, 1958 should be vacated. 

3. The Findings of Fact, revised in accordance with the revisions 
of said findings as set forth in this motion, and the law applicable to this 
proceeding require the entry of decisions in favor of respondent. 

The Findings of Fact which respondent moves the Court to revise, 


and the revisions thereof, are as follows: 
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FINDING OF FACT NO, 1 
Revise so much of the first sentence of Finding of Fact No. las reads: 
| 


"1. The petitioner is a corporation with offices and 
principal place of business at Eleventh Street and Penngyl- 
vania Avenue, Northwest, Washington, D.C.", : 


so as to read: | 


"1, The petitioner is a corporation with its principal 
office and place of business at Eleventh Street and Pennsyi- 
vania Avenue, Northwest, Washington, D.C. With the | 
exception of an office in Paris, France at which mail for 
petitioner's foreign correspondents is addressed, peti-' 
tioner has no office or place of business outside the Dist- 
rict. Petitioner's sole plant for the manufacturing of its 
newspaper is located in the District, and petitioner nas) no 
warehouses or storage supply places outside the District. ms 
(Tr. 42-45, 53, 54, 108-109) 

Revise so much of the phrase in Finding of Fact No. as reads: 

"* * * the gathering of news by its reportorial staff 
and news agencies, * * *", 


so as to read: 


'* * * the gathering of news by its reportorial staff 
and the obtaining of news through the Associated Press; the 
Chicago Daily News Service and the North American News- 
paper Alliance. " 





Add a sentence immediately before the last sentence ee of 
| 
Fact No. 1 to read as follows: | 


"News obtained from the Associated Press was paid for 
by petitioner in proportion to petitioner's circulation; | 
petitioner obtained news from the Chicago Daily News | 
Service and the North American Newspaper Alliance based 
upon a contract which provided that for a stated amount each 
week, petitioner would be entitled to the news provided by 
the Service and the Alliance." (Tr. 197, 209-210) 
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FINDING OF FACT NO, 2 


Revise Finding of Fact 2(b) so as to read as follows: 


"The petitioner had contracts with dealers, hereinafter 
referred to as distributors, to whom petitioner sold its 
newspapers. These distributors were independent contrac- 
tors, not employees or agents of petitioner. Contracts were 
also entered into by petitioner with injependent operators of 
newsstand business. The contracts were substantially the 
Same as that quoted in the preceding sub-finding except that 
dealers who sold newspapers in the District of Columbia 
were not always required to have a bond. And, if a dis-~ 
tributor selling newspapers in the outlying areas of Maryland 
and Virginia made delivery by motor transportation, the 
petitioner made an allowance on the basis of mileage." 

(Tr. 72, 85-86, 135, 419, 439-440) 


Revise so much of Finding of Fact 2(c) as reads: 


'%* * * The supervisors sought out persons to persuade 
them to become distributors, explained the boundaries and 
conditions of the area to be covered by the agreement, se- 
cured and negotiated the same, and took the proposed dis- 
tributor for a ‘conference with the Circulation Manager of the 
petitioner, who after the conference and sometimes investi- 
gation, signed the agreement on behalf of the petitioner, if 
he approved the selection of the supervisor. Most of the 
supervisors lived in Maryland and Virginia. Five of them 
lived in those states, and performed their duties and func- 
tions exclusively therein.", ; 


so as to read: 


"* * * The supervisors, from time to time, sought out 
persons who might be interested in becoming distributors, 
explained the boundaries and conditions of the area to be 
covered by a dealer's contract, the number of papers re- 
quired for the area and where the papers would go, rates 
to be paid for papers sold to the distributor and the amount 
of money that the distributor would gross each month. In 
addition, in such cases, the supervisors would explain the 
terms of the contract to be entered into between the peti- 
tioner and the dealer. Thereafter, the supervisors would 
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take tne proposed distributor to tae office of petitioner in 
the District for a conference with the Circulation Manager 
of petitioner who, after the conference and sometimes in- 
vestigation, if ne was satisfied with the proposed dealer, 
would enter into a dealer's contract on behalf of vetitioner 
with the dealer. No supervisor had authority to enter into 
a dealer's contract with a distributor and no contract 
became effective until tae Circulation Manager negotiated 
and executed the contract in the offices of petitioner in | 
the District. The contracts entered into with dealers | 
are maintained by petitioner in the office of the Circula- 
tion Manager in the District." (Tr. 122-124, 419, 437- 
440) | 


Revise Finding of Fact 2(d) so as to read as follows: 


"The distributors, as independent contractors, sold 
their newspapers to the news boys, sometimes called 'carriers' 
and stores and other outlets, who independently in turn, sold 
the papers to the ultimate readers, sometimes called 'sub- 
scribers'. None of the news boys, stores, or other outlets 
were in any way connected with petitioner. "" (Tr. 107-108) 





FINDING OF FACT NO. 3 


Revise Finding of Fact 3(b) by striking the period at the end of 3(b), 


inserting a comma and the figure "(3)" and adding a phrase reading as follows: 


"by trucks owned and operated by distributors, who 
obtained delivery at the loading platform in-the District. " 
(Tr. 135-137) 


Revise Finding of Fact 3(c) so as to read as follows: | 


"Petitioner is a member of the Audit Bureau of | 
Circulation, an independent audit association which | 
verifies stated circulation levels of various newspapers 
and magazines throughout the country. As a member of 
the Audit Bureau of Circulation, petitioner is required 
to maintain certain records for the purpose of showin 
the circulation of its newspapers. These records, as: 
maintained by petitioner, showed the papers distributed 
to petitioner's dealers operating both within and without 
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the District, but do not show the persons who purchased 
these newspapers from carriers or from distributors, 
the assumption being that the distributors would not 
draw papers and pay for them unless the papers were 
delivered to readers within the area. The deliveries 
made in petitioner's trucks loaned to and operated by 
distributors who sold newspapers in Maryland and 
Virginia purchased by them from petitioner in the Dis- 
trict are recorded in the circulation records of peti- 
tioner known as ‘blotters’ as District of Columbia 
deliveries. The record does not disclose the amount 

of gross receipts from the sale of newspapers where 
delivery was made in trucks loaned to and operated by 
the Maryland and Virginia distributors. Gross receipts, 
from delivery of newspapers by petitioner to Maryland . 
and Virginia distributors, as shown on petitioner's blotters, 
was $703, 762.44 for the year 1954 and $818, 683. 47 for 
the year 1955." (Tr. 280, 288-293) 


Revise Finding of Fact 3(d) by adding a sentence at the end to read 


as follows: 


"In all cases of mail and common carrier newspaper 
shipments, petitioner paid freight." (Tr. 116-118) 


Refise Finding of Fact 3(e) so as to read as follows: 


"Distributors solicited subscriptions so as to increase 
the distributors sales of newspapers. In addition, peti- 
tioner employed between eighteen and twenty solicitors 
to solicit persons in the District of Columbia, Maryland 
and Virginia to purchase newspapers from the carrier 
boys so as to result in an increase of petitioner's sales 
of newspapers." (Tr. 99-101, 104-106) 


Add to Finding of Fact No. 3 an additional subparagraph lettered 
"(f)" reading as follows: 
‘When petitioner's newspapers are put on the trucks 


at the loading platform in the District, the papers belong 
to the distributor ordering them." (Tr. 128-131, 448) 
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FINDING OF FACT NO. 4 


Revise so much of Finding of Fact 4(b) as reads: 





"There were four supplements in that issue manufactured 
and supplied as follows:" 


so as to read: 


"Tnere were four supplements in that issue obtained 
by petitioner by purchase from the following suppliers:" “7 
(Tr. 45-50) 


FINDING OF FACT NO. 5 ! 
| 


Revise so much of Finding of Fact &(b) as reads: | 
| 

"During the taxable years there were. approximately 
eighty branch agencies of the petitioner for the acceptance 
of classified advertising business, at least one-third of 
which were without the District of Columbia. The branch 
agencies were stores, usually drug or novelty stores. | 
They would accept the advertising material, transmit it 
to the petitioner, collect the amount due for the service 
and remit to the petitioner. ", 


so as to read: 


| 
"During the taxable years involved, petitioner had 
informal working arrangements with stores, usually 
drug or novelty stores, compensated by petitioner on a' 
commission basis with which an individual might place | 
a Classified advertisement to be transmitted to peti- | 
tioner's offices in the District of Columbia. Such stores 
would collect from the individual the amount due for the 
classified advertisement (largely individuals who would 
not have credit with petitioner and therefore normally | 
would not deal with petitioner by telephone or witha | 
regular billing account) and the stores would remit the | 
amount so collected to petitioner in the District. During 
the taxable years there were approximately 80 such stores, 
at least 1/3 of which were without the District of ‘Columbia. 
The persons operating such stores were not employees of 
petitioner." (Tr. 192-193) | 
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Revise Finding of Fact 5(d) so as to read: 


"National advertising or the advertising of manufacturers 
or distributors was obtained by solicitation of petitioner's 
own staff or by advertising firms which represented news- 
papers, including petitioner, for that purpose. These firms 
were not employees of petitioner and were paid on a fee or 
commission basis. During the taxable years, petitioner 
had six such national advertising solicitors and, in addition, 
on a fee or commission basis advertising representatives 
in New York, San Francisco, Chicago, Detroit, St. Louis 
and Miami. All such advertising is subject to acceptance 
by petitioner in‘the District." (Tr. 178-185) 


FINDING OF FACT No. § 
Strike Finding of Fact No. 6(a). 
Revise so much of Finding of Fact 6(b) as reads: 


"In addition, petitioner had ‘stringers’ which 
supplied news to it in the more distant areas of 
Maryland and Virginia not covered by the members 
of its own staff. "', 


so as to read: 


"In addition, petitioner had 'stringers' from whom 
petitioner from time to time bought news. These 
*stringers' were not employees of the Star and were 
compensated principally on the basis of peice work." 
(Tr. 208-209) 


FINDING OF FACT NO 7 
Revise Finding of Fact No. 7(a) so as to read: 


"During the year 1954, petitioner's gross receipts 
from the carrying on of advertising in its newspapers 
were $16, 844, 745; and from the sale of newspapers were 
$3,217,497. Such sales were principally secured, ne- 
gotiated or effected by petitioner or its employees within 
the District of Columbia through the contracts entered 
into in the District by petitioner, and by orders placed 
with petitioner at petitioner's offices in the District by 
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distributors and other persons. The gross profit from | 
its publisaing business was $9, 863, 073." | 


| 
Revise Finding of Fact /(b) so as to read: 


"During tae year 195%, petitioner's gross receipts | 
= the carrying on of advertising in its newspapers 
ere $18,731,678, and from the sale of newspapers 
a $3, 223, 342, Such sales were principally secured, 
negotiated or effected by vetitioner or its employees 
within the District of Columbia througa tae contracts | 
entered into in tae District by petitioner, and by orders 
placed wita petitioner at petitioner's offices in the Dis-| 
trict by distributors and other persons. The gross profit 
from its publishing business was $11, 163,989." 


tf 
1 
| 
| 


FINDINGS OF FACT NO. 8 
Revise Finding of Fact 8 so as to read: 


"During the taxable years involved, vetitioner's 
entire net income was derived from its publisaing 
business carried on or engaged in wnaolly within the 
District of Columbia." 


i 
' 


Respondent furtaer moves tne Court to strike the following Findings 
of Fact on tne grounus tnat said Findings of Fact are based pie evidence 
waich is incompetent, ievelavant or immaterial and suca Findings of Fact 
tnerefore cannot form a basis for a decision in this proceeding: 

Finding of Fact No. 1d. | 

So muca of Finding of Fact No. 13(b) as reads: : 


"The grounds for the claim for refund are the 
following: 


*Taxpayer reported its franchise taxes pursuant 
to an apportionment factor agreed to by it and the 
Assessor under date of July 18, 1952. Taxpayer is 
now advised that said agreed approtionment factor 
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is invalid. It has, therefore, redetermined its 
franchise taxes pursuant to Sec. 1--2(d)(1)a. of the 
Income and Franchise Tax Regulations. The factor 
derived from the aforesaid section of the regulations 
and which has been applied to its net operating income 
and its deductions is that percentage that the income 
from 'District:sales' of newspapers bears to the total 
income from sales of newspapers. In determining 
"District Sales', the taxpayer has excluded from its 
total sales only those sales of newspapers where the 
sales are made to distributors or customers located 
outside the District of Columbia and delivery is like- 
wise made outside the District.'". 


So much of Finding of Fact No. 14(b) as reads: 


"The grounds for the claim for refund are the 
following: 


‘Taxpayer reported its franchise taxes pursuant 
to an apportionment factor agreed to by it and the 
Assessor under date of July 18, 1952. Taxpayer 
is not advised that said agreed apportionment factor 
is invalid. It has, therefore, redetermined its fran- 
chise taxes pursuant to Sec. 10-2(d)(1)a. of the Income 
and Franchise Tax Regulations. The factor derived 
from the aforesaid section of the regulations and which 
has been applied to its net operating income and its 
deductions is that percentage that the income from 
"District Sales' of newspapers bears to the total in- 
come from sales of newspapers. In determining 
"District Sales’, the taxpayer has excluded from its 
total sales only those sales of newspapers where the 
sales are made to distributors or customers located 
outside the District of Columbia and delivery is like- 
wise made outside the District.'"'. 


Finding of Fact No. 15. 
Respondent further moves tne Court to add an additional Finding of 


Fact, to be numdered in proper sequence, to read as follows: 
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"No evidence was introduced to show whether peti- 
tioner filed any income or franchise tax returns with | 
Maryland or Virginia or any other state or local taxing 
jurisdiction for the years 1954 and 1955, or whether it: 
paid any such taxes." 
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DISTRICT OF COLUMBIA TAX COURT 


[Docket Nos. 1577 and 1597] FILED - 
| sy JUN 13 1958 


ORDER 

Upon consideration of the Motion of the Respondent to Revise Find- 
ings of Fact, to Vacate Decision in Favor of Petitioner, and for Entry of 
Decision in Favor of Respondent, filed June 12, 1958, it is by the Court this 
13th day of June, 1958 

ORDERED, that the Findings of Fact heretofore filed in this pro- 
ceeding be and the same are hereby amended as follows: 

(a) By striking out the words "news agencies" in Findings of Fact 
No. 1, and inserting in lieu thereof the following: ''the obtaining of news 
through the Associated Press, the Chicago Daily News Service and the 
North American Newspaper Alliance." 

(b) By adding a sentence to Finding of Fact No. 3(d) reading as fol- 
lows: "In all cases of shipment by mail and common carrier the petitioner 
paid postage or freight charges, respectively". 

(c) By striking out the words "which supplied news to it " and in- 
serting in lieu thereof the words, "from whom the petitioner from time to 
time bought news". 

(d) Inall other respects the motion of the respondent to revise 
Findings of Fact to vacate decision in favor of petitioner and for entry of 
decision in favor of respondent is hereby denied. 

! /s/ Jo. V. Morgan, 


JO. V. Morgan, 
Judge 
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DISTRICT OF COLUMBIA TAX COURT 


[Docket No. 1577] FILED 
JUL 11 1958 


PETITION FOR REVIEW OF A DECISION OF : 
THE DISTRICT OF COLUMBIA TAX COURT 


To the Honorable Chief Judge and Circuit Judges of the United States Court 


| 
of Appeals for the District of Columbia Circuit: | 


1. The District of Columbia petitions for review by the United 


States Court of Appeals for the District of Columbia Circuit, of a decision 
of the District of Columbia Tax Court made in the above-entitled proceed- 
ings. | 
2. The decision of which review is sought determined that deficiency 
assessments of Corporation Franchise taxes for the years 1954 and 1955, 
in the total amounts of $29, 297. 21 and $37, 404. 50, respectively, were 
erroneously assessed against petitioner and ordered refunds thereof with 
interest thereon at the rate of four per cent per annum. : 

3. The Decision of the Tax Court was entered on May 13, 1958. 
A motion filed by respondent on June 12, 1958 to vacate the decision of 


the Tax Court, was denied June 13, 1958. 
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DISTRICT OF COLUMBIA TAX COURT 


[Docket No. 1597] FILED 
| JUL 11 1958 


PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


To the Honorable Chief Judge and Circuit Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 

1. The District of Columbia petitions for review by the United States 
Court of Appeals for the District of Columbia Circuit, of a decision of the 
District of Columbia Tax Court made in the above-entitled proceedings. 

2. The decision of which review is sought determined that denials 
by the Assessor of claims for refund of Corporation Franchise taxes for 
the years 1954 and 1955, in the amounts of $7, 329.00 and $12, 626.00, re- 
spectively, were erroneous, thereby reversing said denials and ordering 
refunds thereof with interest thereon at the rate of four per cent per annum. 

3. The Decision of the Tax Court was entered on May 13, 1958. A 
motion filed by respondent on. June 12, 1958, to vacate the decision of the 


Tax Court, was denied June 13, 1958. 
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Docket No. 1577 
DOCKET : 
DATE PROCEEDINGS MEMORANDUM 
hy Nov. 23 Petition filed, Assessor, Corporation Franchise 
I Counsel and Attorney for Petitioner served. Taxes 
a 1957 $67, 805. 14 
. Jan. 2 _ Hearing set for Jan. 28, all parties notified. 





. Jan. 4 Hearing continued to Feb. 6 all parties notified. 
-4 
} Jan. 10 Motion for continuance or in the alternative to | 
i> place on Reserve Calendar. Certificate of Service. 


Jan. 22 Motion placed on Reserve Calendar pending disposi- 
tion of claims for refund provided same are filed at 
once. 


* April $ Hearing set for April 25. All parties notified. 
April 18 Motion to consolidate with Docket No. 1597 and 
" continue hearing to May &. | 


April 24 Motion granted - Hearing, May 8 - Attorneys served. 


: May 17 Petitioner's motion for continuance - Granted to 
+> June 27. Parties notified. 





July 16 1st day of hearing - Henry E. Wixon for District. | 
oe guly 17 2nd day of hearing - Henry E. Wixon for District. 
; | 


July 18 3rd day of hearing - Henry E. Wixon for District. 


“ Sept. 19 Motion to amend petition - Certificate of service. ! 








PROCEEDINGS 


Motion for extension of time to file brief - Granted. 


Brief of Petitioner - Certificate of Service. 


Respondent's motion for extension to file brief - 
Granted to March 10. Certificate of Service. 


Respondent's motion for additional extension of 
time within which to file brief - Certificate of Service. 


Motion granted to March 17 - Copies served attorney 
for petitioner and Corporation Counsel. 


Respondent's motion for extension of time. 

Motion granted. Copies served attorneys. 

Motion of respondent for additional extension of time. 
Granted - Copies served Corporation Counsel and Attorney 
for Petitioner. 

Motion to revise Findings of Fact, to Vacate Decision in 
Favor of Petitioner, and Entry of Decision in Favor of 
‘Respondent. Certificate of Service. 


Order - Certificate of Service. 


Petition for Review of a Decision of the D. C. Tax Court - 
Certificate of Service. 


Respondent's Motion to Extend the Time for Filing Record 
on Appeal and Docketing Appeal - Granted. 
Certificate of Service. 


Order from Court of Appeals making Rule 12 applicable to 
this case and the original papers and original exhibits be 
transmitted in lieu of transcript of record. 





DATE 


April 18 


April 18 


April 24 


May 17 


July 16 


July 17 


July 18 


Sept. 26 
Dec. 30 


1958 
Jan. 15 
Feb. 14 


March 7 


Docket No. 1587 


DOCKET 


PROCEEDINGS MEMORANDUM 
rranchise 
Tax | 
Petition filed, Taxpayer notified, Assessor 1954, 1955 
and Corporation Counsel served. $12, 626. 00 
7, 329. 00 
Motion to consolidate with Docket No. » 999. 
1577 - copy served Corporation Counsel. | 


Above motion granted, copies served 
attorneys. Hearing set for May 8. 


Petitioner's motion for continuance - 
Granted to June 27 - copies served parties. 


1st day of hearing - Henry E. Wixon for 
District. 


2nd day of hearing - Henry E. Wixon for 
District. 


ord day of hearing - Henry E. Wixon for 
District. 


Order - served on parties. 


Motion for extension of time to file brief. 
Granted. 





Brief of Petitioner - Certificate of Service. 


Respondent's motion for extension to file brief - 
Granted to March 10. Certificate of Service. 


Respondent's motion for extension of time within 
which to file brief. Certificate of Service. 





PROCEEDINGS 
1958 


March 10.. Motion granted to March 17. Copies served 
attorney for petitioner and Corporation Counsel. 


Marchi17 Brief for respondent - Certificate of Service. 
March 19 Petitioner's reply brief - Certificate of Service. 
April 1i 4th day of hearing - Henry E£. Wixon for District. 


May 1 Supplemental brief for petitioner - Certificate of 
Service. 


May 13 Findings of Fact, Opinion & Decision, Finance 
Officer, Corporation Counsel & Attorney for Peti- 
tioner served. 


May 26 Respondent's motion for extension of time. 


May 27 Motion granted - Copies served attorneys. 


June 11 Moticn of respondent for additional extension of 
time - Granted. Copies served Corporation 
Counsel and Attorney for Petitioner. 


Motion to revise Findings of Fact, to Vacate Deci- 
sion in Favor of Petitioner, and Entry of Decision 
in Favor of Respondent. Certificate of Service. 


Order - Certificate of Service. 


Petition for Review of a Decision of the D. C. Tax 
Court - Certificate of Service. 


Respondent's Motion to Extend the Time for Filing 
Record on Appeal and Docketing Appeal - Granted. 
Certificate of Service. 


Order from Court of Appeals making Rule 12 applicable 
to this case and the original papers and original ex- 
hibits to be transmitted in lieu of transcript of record. 
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UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


[Nos. 14, 618 and 14, 619] 


ORDER 


Upon consideration of petitioner's motion to make Rule 12 of the 
General Rules of this Court, as amended, applicable to this case, and 
it appearing that no objections have been filed, it is : 

ORDERED that Rule 12 of the General Rules of this court, as 
amended July 15, 1958, be made applicable to this case and that the 
original papers and the original exhibits be transmitted to this court 


as the record on appeal in lieu of making a transcript of the record. 


Dated: August 19 1958 | 
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‘UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


[Nos. 14, 618 and 14, 619] 


ORDER 
It-is ORDERED that petitioner's motion to consolidate the above- 
entitled cases for preparation of briefs, appendices, and oral argument 
be, and it is hereby, granted pursuant to Rule 31(k)(2): of this court. 
FOR THE COURT: 
JDSEPH W. STEWART, CLERK 
s. By: 
William G. Secrest 
Chief Deputy Clerk 


Dated: October 19, i958. 
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Dusmicr OF Cousens Petit 


V. 
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Gaorcz E. Haminton 
- Joun L. Hamiuton” 
916 Union Trust Building 
Washington 5, D. C. ~ 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the respondent the questions presented 
by this proceeding are as follows: 


1. Was a newspaper publishing corporation located in 
the District of Columbia, but maintaining a foreign office, 
belonging to cooperative news gathering agencies located 
throughout the world, receiving news from its reporters 
and correspondents working outside the District, deriving 
part of its advertising from its agents, solicitors and 
sources outside the District, soliciting subscriptions, pro- 
moting circulation and distribution of its newspapers out- 
side the District and making the sales of a substantial 
portion of its newspapers outside the District, engaged 
in trade or business both within and without the District 
and therefore under the statute entitled to apportion its 
income to sources within and without the District? 


2. Can the statute and the regulations providing for 
the allocation and apportionment of the net income of a 
corporation engaged in trade or business both within and 
without the District be carried into effect with respect 
to respondent which derived income from its business 
carried on both within and without the District and also 
from District sources? 


3. In applying the apportionment formula prescribed 
by the regulations relating to sales of tangible personal 
property within and without the District should not the 
respondent be entitled to exclude from ‘‘District sales’’ 
its sales of newspapers effected outside the District? 














INDEX 


Page 
Statement of Questions Presented Frontispiece 


Counter-Statement of the Case 
Summary of Argument 


J. The Findings of Fact of the Tax Court Are 
Adequately Supported by the Evidence and 
Should Not Be Disturbed 


Il. The Star Was Entitled to Apportion Its Income 
Under the Statute 


III. The Tax Court Was Correct in Its Ruling That 


No Tax Could Be Validly Assessed Against the 
19 


Star Under the Statute 


IV. If the Statute and Regulations Can Be Applied 
to the Star’s Business the Star’s Entire Income 
From Its Trade or Business Must Be Appor- 
tioned on the Basis of Its Sales of Newspapers 
Inside and Outside of the District of Columbia 


Conclusion 
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Eventne Star Newsparer Company, Respondent 
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District of Columbia Tax Court 


—— 
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COUNTER-STATEMENT OF THE CASE 


Respondent, The Evening Star Newspaper Company, 
hereinafter referred to as the Star, is a District corpora- 
ration, which during the years in question maintained its 
principal office at Eleventh Street and Pennsylvania 
Avenue, N. W., in the District of Columbia and which 
published two newspapers known as ‘‘The Evening Star’’ 
and “‘The Sunday Star.’’ It was engaged primarily in the 
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manufacture of a product made up of news gathered by its 
reportorial staff and advertising obtained by its advertis- 
ing staff. With the exception of certain supplements the 
product was manufactured in its composing rooms, en- 
graving department, sterotype department, press and mail 
rooms and was sold as the finished product, The Evening 
Star and The Sunday Star. (J.A. 26) 


The Star distributed its newspapers for the most part 
to distributors which it classified as rural, suburban and 
city home delivery and newsstand-street sale distributors. 
Delivery of its newspapers was made to the distributors 
either at the Star loading platform where they picked up 
newspapers in Star trucks or in their own automobiles, 
or at points outside the District of Columbia in which 
ease delivery was effected by means of the Star’s trucks 
which carried the newspapers outside of the District. (J.-A. 
43-46) In addition it sold newspapers to mail subscribers 
and to dealers and agencies outside of its trading area 
in which case delivery was made by bus, baggage, air 
freight, air express and common earrier. (J.A. 39) 


The Star kept a record known as a ‘blotter’? which re- 
flected the sale of all of its newspapers and which also 
indicated the number of papers which were delivered by 
the Star to its distributors and customers outside the 
District of Columbia during the years in question. (J.A. 
45-48) It likewise maintained records known as ‘‘charge 
sheets”? which reflected the rates charged to each distrib- 
utor for newspapers sold to him. (J.A. 126-127) By 
application of the rates as shown on the ‘‘charge sheets’’ 
to the number of papers sold the Star established the 
dollar amount of its sales of newspapers to those dis- 


tributors outside the District of Columbia where delivery 
of the newspapers was effected outside the District. (J.-A 
132; Pet’s. Ex. Nos. 10 and 11) 


‘The distributors were not employees of the Star but 
were independent contractors buying newspapers from it. 
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In most instances they sold the newspapers to carrier boys 
who in turn sold the newspapers to the ultimate consumer. 
(J.A. 42, 62) During the years in question the Star em- 
ployed 12 supervisors, 11 of whom lived in Maryland and 
Virginia and 5 of whom were employed in Maryland and 
Virginia exclusively, the balance working in the District 
and in the adjacent states. (J.A. 147) The supervisors 
worked with the distributors and checked on the distribu- 
tion of papers from the Star to the distributors and insured 
that the papers were delivered to the carrier boy, the 
newsstand or the individual subscribers. The supervisors 
as well as the distributors engaged in promotion and in 
the solicitation of new subscribers for the Star. In addi- 
tion the Star employed between 18 and 30 solicitors who 
likewise solicited subscriptions in the District of Columbia, 
Maryland and Virginia. (J.A.51-52) The supervisors also 
found new applicants for routes, explained the territory to 
them, checked on the distributors’ security and negotiated 
with the distributors for contracts to operate the territory. 


(J.A. 147-148) The majority of the contracts with the dis- 
tributors were signed on behalf of the Star by its circula- 
tion manager in his office, although some of the contracts 
were signed out in the field. (J.A. 68, 155) 


The Sunday Star contained four supplements which 
were for the most part produced outside the District of 
Columbia. The supplement known as ‘‘This Week Maga- 
zine’’ was edited and published by This Week Magazine, 
Inc. in New York City. The ‘‘Rotogravure or Pictorial 
Magazine’? was edited by the Star in the District of 
Columbia but printed by the Detroit Gravure Corporation 
of Detroit, Michigan. The ‘‘Comic Section’’ was produced 
by the Greater Buffalo Press in Buffalo, New York and 
‘“‘Televue’? was produced in Wilmington, Delaware by 
the Star Color Press, which had no connection with re- 
spondent. These supplements were delivered to the Star 
by common carrier. (J.A. 24-26) 
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The Star’s principal source of income during the years 
in question was derived from the advertising carried in 
its newspapers. It carried three types of advertising 
known as classified advertising, retail display advertising 
and national or general display advertising. In addition 
it derived revenue from advertising in ‘‘This Week Maga- 
zine’? based on its proportionate circulation in the Star to 
the total circulation of ‘‘This Week Magazine’’ in all 
papers which carried it. It likewise participated in adver- 
tising revenues derived by the ‘‘Rotogravure or Pictorial 
Magazine’’, the ‘‘Comic Section’’ and ‘‘Televue’’. (J.A. 
94-26) Classified advertising was obtained by solicitation 
by the Star’s advertising sales staff, by solicitation by 
phone and by volunteer receipt from customers through- 
out the area by telephone or by placing advertising di- 
rectly at the Star’s building. (J.A. 78) During the years 
in' question the Star had eight or nine classified advertising 
solicitors who solicited classified advertising both inside 
and outside of the District of Columbia. In addition 


classified advertising was also placed in the Star by its 
‘‘branch agencies”. Branch agencies were stores, usually 
drug stores or novelty stores in and outside the District 
which accepted advertising. material, transmitted it to 
the Star, accepted payment from the advertiser and re- 
mitted the proceeds to the Star when billed. (J.A. 79-80) 


Retail display advertising, which is the advertising of 
local stores and retail establishments and which was car- 
ried in the display section of the Star rather than in the 
classified columns, was obtained by solicitors employed by 
the Star who numbered 22 in 1954 and 23 in 1955 and who 
solicited both inside and outside the District. (J.A. 80) 
Retail display advertising was limited to stores in the 
states of Maryland, Virginia and the District of Columbia. 
Department stores and food chain stores maintaining 
branches in Maryland and Virginia as well as in the Dis- 
trict of Columbia placed retail display advertising in the 
Star. (J.A. 82-83) Specialty stores specializing in 
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women’s and men’s clothing essentially and which like- 
wise maintain branches in Maryland and Virginia also 
placed retail display advertising in the Star. In certain 
instances payment for this type of advertising was received 
by the Star from sources outside the District. (J.A. 83) 


National advertising which is the advertising of manu- 
facturers and distributors was obtained by the Star’s own 
staff of six national advertising solicitors and by its ad- 
vertising representatives located in New York, Chicago, 
Detroit, St. Louis, San Francisco and Miami. The latter 
acted as salesmen for the Star and were paid a fee for 
procuring national advertising. (J.A. 85-86) National ad- 
vertising was also procured by the staff of ‘‘This Week 
Magazine’. (J.A. 86-87) 


The Star obtained foreign, national and regional news 
from such cooperative news gathering agencies as the 
Associated Press which maintained its principal office in 
New York and of which the Star was a member, the North 
American Newspaper Alliance also located in New York 
and the Chicago Daily News Service in Chicago. News 
was received from the Chicago Daily News Service and 
the North American Newspaper Alliance by teleprinter. It 
was received from the Associated Press through tubes be- 
cause the Associated Press maintained offices in the Star 
building. The Star also obtained foreign news from its 
news office in Paris and from its reporters and corre- 
spondents who were sent outside of the country to develop 
foreign news. (J.-A. 97-99) 


Maryland and Virginia news was reported to the Star 
by ten employees, approximately seven or eight of which 
operated in counties outside the District of Columbia. 
(J.A. 99) It also received Maryland and Virginia news 
from ‘‘stringers’’ who resided in distant areas in those 
states not covered by the Star’s own staff. (J.A. 99-100) 


During the years in question the Star also employed 
correspondents and photographers who traveled outside 
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of the District of Columbia to report national and sport 
news. It likewise obtained ‘features’? from syndicates 
and individual contributors located outside of the District. 
During the years in question the Star maintained no rec- 
ords of its news received from sources outside the District. 
(J.A. 100-102) 


The Star filed a District of Columbia Corporate Fran- 
chise Tax Return for the year 1954 in which it reported its 
gross receipts from operations of $19,657,183. Of that 
amount $16,844,749 represented revenues from advertising 
and $3,217,497 represented revenues from circulation or 
the sales of newspapers. After application of the cost of 
operations of $9,794,110 it apportioned its net revenues 
from operations of $9,863,073 to sources inside and outside 
of the District of Columbia pursuant to a formula agreed 
to with the Assessor of the District. (Pet’s. Ex. No. 3) 
In its 1955 return it apportioned its net revenue from 
operations of $11,163,989 to sources inside and outside of 
the District pursuant to the same agreed formula. The 
Office of the Assessor thereafter assessed deficiencies 
against the Star of $27,064.40 for the year 1954 and 
$37,404.50 for the year 1955, which sums represented the 
difference between what the Star had paid the District of 
Columbia pursuant to its franchise tax returns and a tax 
on 100% of the Star’s net income from operations. (Pet’s. 
Ex. Nos. 1(a), 1(b), 4 and 5; J.A. 174-181) These 
assessments together with the interest thereon were paid 
by the Star and a petition thereafter duly filed with the 
Tax Court of the District of Columbia requesting their 
cancellation and a refund of the additional franchise taxes 
paid. At the hearing before the Tax Court the Assistant 
Administrator of Income and Franchise Taxes and former 
Supervisor of the Corporate Franchise Tax Section testi- 
fied that the deficiency assessments hereinabove referred 
to were made against the Star pursuant to Section 10-2(d) 
(1)a of the District of Columbia Income and Franchise 
Tax Regulations of August 6, 1953, which are set forth in 
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the Appendix to Petitioner’s Brief (J.A. 17-18). After 
the deficiency assessments were made against the Star it 
filed for each of the two years amended District of Colum- 
bia Corporate Franchise Tax Returns. (Pet’s. Ex. Nos. 
2(a), 2(b)). In these returns the Star, pursuant to the 
foregoing sub-section of the regulations, eliminated from 
the numerator of the apportionment factor the respective 
amounts of $703,762.44 and $818,683.47 which represented 
gross receipts from the sale of newspapers to distributors 
and customers located outside the District of Columbia 
and delivered outside the District of Columbia. (Pet’s. 
Ex. Nos. 10 and 11; J.A. 182-185, 125-126) Thereafter it 
filed claims for refund in the amounts of $7,329.00 for the 
year 1954 and $12,626.00 for the year 1999. These amounts 
represented the difference in taxes paid in connection with 
its original franchise tax returns and the taxes as shown 
to be due under the amended returns. Upon the denial of 
the claims for refund it again filed a petition with the Tax 
Court for the District of Columbia asking for the refund 
of said amounts of franchise taxes. 


The Tax Court after making extensive findings of fact 
and rendering its opinion determined that the additional 
assessments of franchise taxes made by the District against 
the Star were erroneously and ordered their refund and 
likewise determined that the denial by the Assessor of the 
Star’s claims for refund was also erroneous and so also 
ordered the refunds of the franchise taxes set forth in the 
claims for refund. 


SUMMARY OF ARGUMENT 


1. The evidence adduced before the Tax Court fully 
supports that court’s findings of fact. They should, there- 
fore, be accepted as correct. 


9. The record shows that the Star was engaged during 
the years in question in multiple business activities out- 
side the District of Columbia which were productive of a 
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substantial portion of its income. Under these circum- 
stances it was engaged in trade or business both within 
and without the District and, therefore, under the statute 
entitled to apportion its income to sources within and 
without the District. 


3. The Tax Court was correct in holding that the statute 
which imposes a franchise tax on the net income of a cor- 
poration as is fairly attributable to its trade or business 
carried on or engaged in within the District and on such 
other net income as is derived from sources within that 
District cannot be carried into effect with respect to a tax- 
payer such as the Star which had only one net income de- 
rived from both its newspaper publishing business con- 
ducted both within and without the District and also from 
District sources. 


4. The only apportionment formula adopted by the Com- 
missioners applicable to the respondent’s business was 
that pertaining to corporations deriving income from the 
sales of tangible personal property. In applying this 
formula the Star should have been entitled to exclude from 
<‘District sales’? those sales of newspapers in which de- 
livery of the newspapers and title to same was trans- 
ferred outside of the District of Columbia. Such sales 
were not fairly attributable to the Star’s trade or business 
carried on or engaged in within the District nor were they 
‘principally secured, negotiated or effected’’ by the Star 
or its employees or agents in the District. 


ARGUMENT 
L 


THE FINDINGS OF FACT OF THE TAX COURT ARE ADE- 
QUATELY SUPPORTED BY THE EVIDENCE AND SHOULD 
NOT BE DISTURBED 


‘Counsel for respondent submits that a cursory reading 
of its Counter-Statement of the Case which is keyed di- 
rectly to the record as set forth in the Joint Appendix and 
to its exhibits, reveals that the findings of fact of the Tax 
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Court are supported fully by the evidence. Under these 
circumstances they are not ‘‘clearly wrong’’ and should 
be accepted. District of Columbia v. Pace, 320 U.S. 698, 
703. It should be manifest to this court that the Tax 
Court refused to revise its findings of fact in accordance 
with the District’s motion because it was unwilling to 
accept the District’s theory with respect to the application 
of the statute and regulation to the Star’s business. 


Counsel for respondent deems Section 1 of petitioner’s 
brief not to be worthy of rebuttal. However, respondent 
notes that in several places in this Section of petitioner’s 
brief the District refers to the testimony of the Star’s 
circulation manager to the effect that when newspapers 
are delivered to the distributors at the loading platform 
they become the property of the distributors. (Petition- 
er’s brief pages 32, 37) This statement is reiterated 
throughout the brief. (Pages 48, 51, 77 and 81) Respond- 
ent agrees that this testimony is correct in all respects. 
However, it respectfully submits that the petitioner by 
emphasizing this testimony is endeavoring to confuse the 
issues. The fact that newspapers delivered to the dis- 
tributors at the loading platform become the property of 
the distributors has no relevancy for the reason that the 
newspapers so delivered were treated by the Star as ‘‘Dis- 
trict sales.’’? (See findings of fact Nos. 3a, b and ¢, J.A. 
190-191) Petitioner knows that the Star has excluded 
from ‘District sales’? only those sales of newspapers 
made to distributors or customers outside the District of 
Columbia where delivery was effected outside the District 
of Columbia. (J.A. 132; Pet’s. Ex. Nos. 10 and 11) 


On Page 31 of its brief the District states that circula- 
tion records maintained by the Star did not show sales. 
The uncontradicted evidence reveals that the Star did in 
fact maintain circulation records known as a ‘‘blotter’’ 
which reflected the sale of all of its newspapers both inside 
and outside the District. (J.A. 45-48) 
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Respondent can see no justification for certain of the 
statements contained in the District’s brief such as, ‘‘The 
findings of fact are at variance with the evidence and 
were used to accord the Star relief from taxation to which 
it is not entitled’? (Pet’s. Brief Page 20) and ‘‘.. . the 
decisions of the Tax Court in this case are unquestionably 
more favorably to the Star than the evidence warrants”’. 
(Pet’s. Brief Page 45) which contain unwarranted infer- 
ences and improperly reflect upon the Tax Court’s deter- 
mination of this case. 


Il. 


‘THE STAR WAS ENTITLED TO APPORTION ITS INCOME 
UNDER THE STATUTE 


Throughout its brief the District of Columbia has argued 
extensively that the Tax Court erred in concluding that the 
Star was engaged in trade or business both within and 
without the District and, therefore, under the statute, en- 


titled to apportion its income. In support of its position 
the District relies almost entirely upon certain decisions 
of this court and the various state courts as to what con- 
stitutes ‘‘doing business’? for purposes of service of 
process. 


The Tax Court in its opinion concluded that the Star’s 
income was derived from business carried on both within 
and without the District of Columbia. The question for 
determination by this court is whether the evidence sup- 
ports this conclusion. Ifthe Star was engaged in trade 
or business both within and without the District there can 


1It is significant that the position of counsel for the District that the 
Star was not engaged in trade or business outside the District was not 
shared by the District Assessor who in making the assessments against the 
Star employed Sec. 10-2(d)(1)a of the regulations which was a formula 
applicable only to corporations engaged in trade or business both within 
and without the District. (J.A: 17; See opinion of Tax Court J.A. 213). 
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be no question but that under the statute it is entitled to 
apportion its income.’ 


Counsel for respondent submits that the record conclu- 
sively establishes that the Star was engaged in numerous 
business activities outside the District of Columbia which 
were productive of a large part of its income. Although 
the Tax Court excluded evidence of respondent’s total 
circulation outside the District this court can take judicial 
notice of the growth in recent years of the metropolitan 
area outside of the District of Columbia and of the exten- 
sive circulation of the Star in the States of Maryland and 
Virginia. The Star was a member of the cooperative 
news-gathering agencies known as the Associated Press, 
the Chicago Daily News Service and the North American 
Newspaper Alliance, all of which maintained offices outside 
of the District of Columbia and which supplied respondent 
with news of a foreign, national and regional character. 
It maintained a European news office in Paris, France. It 
received news from its reporters and ‘‘stringers’’ who 
worked in the neighboring States of Maryland and Vir- 
ginia. It also sent traveling correspondents and photog- 
raphers outside of the District of Columbia to report news 
events. 


A large proportion of the Star’s advertising copy ema- 
nated from sources outside of the District of Columbia. 
It actively solicited advertising outside of the District of 
Columbia and derived most of its national advertising 
from its advertising representatives located in New York, 
Chicago, Detroit, St. Louis, San Francisco and Miami. 
The record also indicates that the Star’s distributors so- 
licited subscriptions to newspapers outside of the District 


2Section 47-1580a of the District of Columbia Code provides in part as 
follows: 


‘¢, . . If the trade or business of any corporation ... is carried on 
or engaged in both within and without the District, the net income 
derived therefrom shall, for the purposes of this article, be deemed to be 
income from sources within and without the District.’’ 
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of Columbia and in addition the Star also employed cir- 
culation solicitors who worked in Maryland and Virginia. 


The record reveals that the Star sold a large portion of 
its papers to distributors in Maryland and Virginia and 
that delivery of these papers was made to the distributors 
in Maryland and Virginia. It is significant that certain 
portions of The Sunday Star, which were likewise sold 
to Maryland and Virginia distributors, were not produced 
in the District of Columbia. ‘‘This Week Magazine’’ was 
edited and published by This Week Magazine Inc. in New 
York City and the Star received income derived from the 
advertising placed in ‘‘This Week Magazine’’ predicated 
upon its circulation not only in the District but outside as 
well. The Star also received advertising revenue from 
the ‘‘Rotogravure or Pictorial Magazine’’ which was 
edited in the District of Columbia, but which was printed 
in Detroit; from the ‘Comic Section’? which was produced 
in Buffalo, New York; and from <‘Televyue’’, which was 
produced in Wilmington, Delaware. 


It should be manifest from the above enumerated ac- 
tivities of the Star, which by no means embraced all of its 
extra-District activities, that it was engaged in trade or 
business not only in the District of Columbia, but outside 
as well. 


The leading case on the question of the apportionment 
of the income of a newspaper company is that of Re: 
Kansas City Star Co., 346 Mo. 658, 142 S.W. 2d 1029, 130 
ALR. 1168. In that case, the tax authorities of Missouri 
contended that the Kansas City Star was not entitled to 
allocate or apportion its income to sources outside of 
Missouri because it maintained its principal offices in 
Missouri. The Missouri Supreme Court determined that 
under the Missouri Statute a corporation which employs 
labor and capital outside the State is entitled to apportion 
its income. The Court made the following statement with 
respect to the activities of the Kansas City Star: 
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«When we consider the far flung activities of respond- 
ent’s enterprises: the branch office and news bureau 
in Kansas; the news bureau in Washington, D. C.; 
the numerous correspondents living and working all 
over the world; the cooperative news gathering agen- 
cies such as the Associated Press and the North Ameri- 
can Newspaper Alliance, of which respondent is an 
integral part; the branch advertising offices in New 
York and Chicago; the non-resident advertising and 
circulation solicitors and distributors; it is hard for 
us to see any colorable basis for appellants’ contention 
that respondent’s income ‘‘results’’ solely from the 
work and supervision at the principal office in Kansas 
City, Missouri, and that the outside activities do not 
produce income. How could there be income without 
news to print, circulation built on that news coverage, 
advertising attracted by circulation, and finally dis- 
tribution of the newspapers and collection of the sub- 
scriptions and advertising bills. All these and the 
labor and capital employed therein enter into the 
production of income, and in that sense make the busi- 
ness unitary; but under our statutes the income must 
be allocated when produced by transactions done 
partly within and partly without the state.”’ 


Although the Star was edited and published for the most 
part in the District of Columbia, it should be manifest 
that its circulation outside the District of Columbia during 
the years in question was in large measure dependent 
upon its business activities outside the District. The 
Court can take judicial notice that out of town sub- 
scriptions were attracted to the Star by the international, 
national and county news which appeared in the daily and 
Sunday papers. It is also clear that county subscribers 
were primarily interested in the county news reported by 
the Star’s Maryland and Virginia reporters and in the 
advertising of local county stores and department stores 
and chain stores which maintained branches in the various 
counties. In similar manner this type of advertising was, 
of course, attracted to the paper by the number of its 
county subscribers. When it is also considered that the 
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Star sold a large portion of its papers in Maryland and 
Virginia and other locations outside of the District of 
Columbia; that it actively solicited subscriptions and ad- 
vertising outside of the District of Columbia; and that it 
maintained correspondents working outside of the Dis- 
trict of Columbia; how can it be said that those sales of 
newspapers to customers outside of the District of Colum- 
bia arose solely by virtue of its business done in the Dis- 
trict? Presumably, the District might have a different 
opinion if the Star maintained offices in Maryland and 
Virginia, but its maintenance of offices in jurisdictions 
other than the District is not the test of a corporation’s 
right to apportion its income. In the Kansas City Star 
case, supra, the Missouri Supreme Court emphatically re- 
jected the State taxing authorities’ contention that the 
maintenance of branch offices was a prerequisite to the 
Kansas City Star’s right to apportion its income in the 
following language: 


‘<To say that all income from the corporate merchan- 
dising and similar businesses transacted out of those 
cities in bordering states by the employment of labor 
and capital therein, arises wholly from sources in this 

. gtate—unless such corporations go across the line and 
set up branch offices—would not accord with public 
policy or the legislative intent as we read the statutes. 
Tf income is earned partly by the employment of labor 
or capital outside the state, regularly and in due 
comes we think it should be apportioned under the 
statute.’ 


“The Court determined that the source of income is the 
place where it was earned or produced by labor and 
capital. With respect to certain of the Kansas City Star’s 
activities the Court stated: 


‘We entertain no doubt that the services performed 
by the Associated Press for respondent outside of 
Missouri should be credited to it as extrastate labor. 
_. The Association acts as an agent and instrumentality 
-, for its members and they reciprocally act for it and 
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each other. It operates as a non-profit cooperative 
organization with expenses paid by assessments against 
the members. Associated Press v. National Labor Re- 
lations Board, 301 U.S. 103, 128, 132, 57 S. Ct. 650, 81 
L. ed. 953; National Labor Relations Board v. A. 8. 
Abell Co., 4 Cir. 97 F. (2d) 951, 954. The same is true 
of similar services furnished by the North American 
Newspaper Alliance. Also it is plain that in delivering 
newspapers to Kansas City, Kansas, in its own trucks 
respondent performs labor outside the state of 
Missouri.’’ 


It seems significant to respondent that the Sunday 
supplements from which the Star derived substantial ad- 
vertising revenues based upon its circulation were pro- 
duced outside of the District of Columbia, and with re- 
spect to those papers delivered to distributors in Mary- 
land and Virginia, likewise sold outside of the District of 
Columbia. Surely the advertising revenues received by 
the Star from these supplements sold outside the District 
cannot be said to be fairly attributable to business done 
by the Star in the District. The Courts in several cases 
have concluded that income derived from the sale of goods 
produced and purchased from outside the state and sold 
outside the state should be exempted from taxation. U. S. 
Glue Co. v. Town of Oak Creek, 161 Wis. 211, 153 N.W. 241, 
affirmed 247 U.S. 321; Carlos Ruggles Lumber Co. v. Com- 
monwealth, 261 Mass. 450, 158 N.E. 899; Palmolive Co. v. 
Conway, 43 F. 2d 226, affirmed 56 F. 2d 83, certiorari denied 
287 U.S. 601. 


In arguing that the Star is not engaged in business out- 
side the District petitioner relies upon the decisions of 
various courts holding that certain activities of a news- 
paper publishing corporation do not constitute doing busi- 
ness within a particular jurisdiction for the purpose of 
service of process. It should be observed, as was noted in 
38 A.L.R. 2d 750, that the courts are not in‘agreement as 
to whether a foreign newspaper publishing corporation is 
doing business in a jurisdiction by reason of its solicita- 
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tion and promotional activities within that jurisdiction. 
Some courts hold that such acts constitute doing business 
while other have reached a contrary result. Furthermore 
none of the cases cited by petitioner are concerned with 
such multiple out-of-state business activities as were car- 
ried on by the respondent and the Kansas City Star. The 
activities referred to by the court in Acton v. Washington 
Times Co., 9 F. Supp. 74, 76 (D.C. Md. 1934) more nearly 
approximate the Star’s activities. In that case the court 
stated: 


_ «|, It, therefore, becomes necessary to determine 

- whether the various activities, considered as a whole, 

- which the defendant company carried on in the Mary- 
land district, are of such character as to warrant the 
inference that the company was present there. This 
can only be done after comprehending what are the 
usual, essential functions of a newspaper. publishing 
company. They are as follows: First, the function 
of gathering news; second, the function of obtaining 
advertisers and subscribers as a source of revenue 
with which to edit, print, and sell in newspaper form 
both the news and the advertisements obtained; and, 
third, the actual printing and circulation of the news- 
papers for sale. With the manifold modern methods 
of rapid communication, it is doubtless possible for a 
newspaper to conduct all of its functions from one 
central office, and yet to extend the circulation of its 
newspapers over almost limitless areas. Neverthe- 
less, each one of these functions is a material, integral 
part of the essentials of the newspaper business. 
Therefore, if a foreign corporation sees fit to per- 
form any one of these functions in a given jurisdic- 
tion, it necessarily follows that such performance 
raises the inference that the corporation is present and 
doing business within that jurisdiction.”’ 


Many of the cases cited by petitioner were decided prior 
to the decision of the Supreme Court in International Shoe 
Co. v. State of Washington, et al., 326 U.S. 310, 66 S. Ct. 
154, 90 L. Ed. 95, which enlarged considerably the concept 


of doing business by a foreign corporation and it is doubt- 
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ful whether the decisions cited by petitioner would have 
been the same if decided thereafter. Recent decisions of 
the various district courts have held a foreign newspaper 
corporation to be present within a state when its activities 
there have been considerably less than the out of state 
activities of the Star. Fiore v. Family Publication Serv- 
ice, 157 F. Supp. 572; Hunter v. Afro-American Co. of 
Baltimore City, 133 F. Supp. 812; Jenkins v. Dell Publish- 
ing Co., 180 F. Supp. 104, adhered to 132 F. Supp. 556. 
In Brewster v. Boston Herald-Traveler Corporation, 141 
F. Supp. 760 the district court, in holding that the news- 
paper corporation was not doing business in Maine, was 
careful to point out that it conducted no news-gathering 
activities within the State of Maine. 


Counsel for respondent submits that none of the deci- 
sions relied upon by the petitioner are pertinent in view 
of the definition of trade or business as contained in the 
District of Columbia Income and Franchise Tax Act. Sec- 
tion 47-1551¢(h) of the D. C. Code defines trade or busi- 
ness as follows: 


‘<The words ‘trade or business’ include the engaging 
in or carrying on of any trade, business, profession, 
vocation or calling or commercial activity in the Dis- 
trict of Columbia; .. .”’ 


This court in Owens-Illinois Glass Co. v. District of 
Columbia, 92 U.S. App. D.C. 15, 204 F.2d 29, stated at 
page 17: 


‘“<By defining ‘trade or business’ to include ‘engaging 
in... any... commercial activity’ as well as engag- 
ing in ‘trade or business’, Congress plainly intended 
to go beyond the ordinary concept of ‘doing business’ 
... he many cases that deal with the concept of 
‘doing business’, usually in connection with service of 
process, e.g. Mueller Brass Co. v. Alexander Milburn 
Co., 80 U.S. App. D.C. 274, 152 F. 2d 142, are there- 
fore not in point.”” ~ 
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This Court also held that extensive solicitation by sales- 
men in the District which resulted in a large volume of 
sales and shipments to customers in the District was 
plainly a commercial activity in the District. Is it not 
reasonable to assume that if Congress intended “‘to go 
beyond the ordinary concept of ‘doing business’ ”’ by de- 
fining ‘‘trade or business’’ to include any commercial 
activity in the District that it likewise intended that in- 
come from commercial activities outside the District 
should not be considered to be income from sources within 
the District. Surely the extensive solicitation by the Star’s 
circulation and advertising departments in Maryland and 
Virginia by itself constituted a commercial activity out- 
side of the District. Even if this court should determine 
that solicitation of subscribers and of advertisements out- 
side the District did not of itself constitute a commercial 
activity outside the District it should be clear that such 
solicitation when considered in conjunction with the other 
manifold business activities of the Star outside the Dis- 
trict indicates conclusively that the Star was engaged in 
trade or business both within and without the District. 


Petitioner in its brief argues that the Star was engaged 
in business solely within the District of Columbia because 
+t adduced no evidence that it paid income taxes to the 
States of Maryland and Virginia. It further argues that 
if a corporation is not subject ‘‘to the jurisdiction of a 
political area outside the District the statute requires that 
the entire net income of the corporation shall be allocated 
to the District’’ (Page 59 of Petitioner’s brief). Respond- 
ent submits that whether the Star pays taxes to Maryland 
or Virginia or any other jurisdiction is not relevant to 
the issue at bar and that petitioner’s argument is, there- 
fore, completely untenable. There is no provision in the 
District of Columbia Income and Franchise Tax Act 
which prescribes as a condition to a corporation’s right to 
apportion its income that it must pay taxes to some other 
jurisdiction. 
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Til. 


THE TAX COURT WAS CORRECT IN ITS RULING THAT NO TAX 
COULD BE VALIDLY ASSESSED AGAINST THE STAR UNDER 
THE STATUTE 


In its opinion the Tax Court stated: 


“In the first place the Court does not believe that, 
where, as here, the taxpayer’s net income is from a 
business carried on both within and without the Dis- 
trict and is also from other sources within the District, 
the provisions of Sections 1 and 2 of Title X (Section 
47-1580 and 47-1580a) can be carried into effect. The 
law does not provide for the apportionment of gross 
income from a trade or business, but only the ne? in- 
come, a difference usually of importance. As was said 
In re Kansas City Star Co., supra, at page 1037 of 
142 S.W. 2d: 


‘‘But the taxable income is the met income. Ordi- 
nary and necessary expenses are deducted; and the 
provisions of both Sec. 10115 and Sec. 10117 clearly 
indicate that on an allocation it is the net income 
which is apportioned on the basis of ‘transactions’ 
partly done in this state and partly in another 
state. In other words, the process does not con- 
template that gross income is first apportioned, and 
then only expenses incurred in Missouri are de- 
ducted from Missouri’s part, and expenses incurred 
outside are deducted from extra-state part. If the 
outlay in producing Missouri’s portion of the in- 
come were chiefly made outside the state, great 
injustice would result if it were not required to bear 
its share of the expense. Indeed, expenditures 
made in securing and doing business, and collecting 
revenue therefrom, all are necessary parts of busi- 
ness activities producing income—that is to say, 
they enter into the transactions on the basis of which 
the net income is allocated’’. 


In this case, as in many cases, the net income of the 
taxpayer is from its entire operation, that is to say, 
it is all of its gross income, less all of the deductions, 
many, and the most important of which relate to the 
entire operation and cannot be segregated and as- 
signed or related to any segment of the gross income. 
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this kind, as “‘net 
> and ‘‘other net 
There is 


Title X (Sections 47-1580 an 
are workable and can be carried 
be in this case.”’ 


As the Tax Court also observed this court has never 
been called upon to determine whether Sections 1 and 2 
of Title X of the Income and Franchise Tax Act can 
validly be carried into effect in the case of a corporation 
deriving income from trade or business carried on both 
within and without the District and also income from other 
sources in the District. Congress has prescribed the 


measure of the tax in Section 1 of Title X of the Act as 


follows: 


<<"™he measure of the franchise tax shall be that por- 
tion of the net income of the corporation . . . as 18 
fairly attributable to any trade or business carried 
on or engaged in within the District and such other 
net income as is derived from sources within the Dis- 
trict.”’ 


It will be observed that the Commissioners in prescribing 
the regulations have endeavored to carry out the mandate 
of Congress. This is evidenced by Sections 10-2(b) and 
10-2(d) of the regulations of August 6, 1953 which provide 
for the allocation and apportionment of the net income of 
corporations engaged in trade or business within and with- 
out the District of Columbia and deriving income from 
District sources. However, the impossibility of effectuat- 
ing such an allocation and apportionment under the statute 
and regulations can best be demonstrated by examining 
the corporate franchise tax returns. (see Pet’s. Ex. Nos. 
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la, 1b, 2a and 2b) They provide for the apportionment of 
gross and not net income and for the apportionment of de- 
ductions. They also provide for the allocation of income 
such as interest, rents, dividends and other income from 
District sources. However, it should be clear that the 
apportionment of gross income and deductions and the 
allocation of income in the form of interest, rents, divi- 
dends, etc. does not effectuate a tax on a corporation’s 
net income from its trade or business from both within 
and without the District and on its net income from 
sources within the District. The returns reveal that the 
Star received substantial income in the form of interest, 
rents, dividends and other income from District sources 
and this court can take judicial notice that a certain por- 
tion of the time and effort of the officers and employees of 
the Star must have been devoted to the production of this 
income. By apportioning gross income from operations 
and deductions as required by the returns the net effect is 
that the Star was required to return to the District gross 
income from District sources because the Star was able 
to apply as a deduction only a portion of its expenses in- 
curred in the production of its income from interest, rents, 
dividends, ete. In other words the Star was required to 
allocate to the District its gross and not its net income 
from District sources. From the foregoing respondent 
submits that either the statute cannot be carried into effect 
or the Commissioners and the taxing authorities have 
failed to establish the means whereby the statute can be 
carried into effect. In either event the assessments against 
the Star for the years in question were invalid. Tumulty 
v. District of Columbia, 69 App. D.C. 390, 102 F. 2d 254. 














IV. 


IF THE STATUTE AND REGULATIONS CAN BE APPLIED TO 
‘THE STAR’S BUSINESS THE STAR'S ENTIRE INCOME FROM 
ITS TRADE OR BUSINESS MUST BE KPPORTIONED ON THE 
BASIS OF ITS SALES OF NEWSPAPERS INSIDE AND OUT- 
SIDE OF THE DISTRICT OF COLUMBIA 


In preparing its amended corporate franchise tax re- 
turns for the calendar years 1954 and 1955 the Star ap- 
portioned its income and expenses pursuant to Section 
10-2(d)(1)a of the regulations. It is apparent from the 
testimony of the Assistant Administrator of Income and 
Franchise Taxes of the District that the assessor made 
the assessments against the Star under this same section 
of the regulations. 


‘The Tax Court alludes in its opinion to the fact that 
the publication of a newspaper has the elements of both 
sale of tangible personal property and the performance of 
services. The Tax Court apparently felt that the sale of 
advertising space constituted the performance of services. 
However, it reluctantly concluded that the foregoing sec- 
tion of the regulations which provided a formula for the 
apportionment of the income of corporations deriving in- 
come from sales of tangible property was the only one 
which could be applied to the Star’s business. Respond- 
ent submits that a newspaper publishing business is in 
no sense a service business; that it does not derive in- 
come from work done or services performed; and that 
it was engaged in the manufacturing business and sold 
two items of tangible personal property, namely ‘‘The 
Evening Star’’ and ‘‘The Sunday Star’’. 


‘This court can take judicial notice that the revenues of 
a newspaper are so closely intertwined that it is not 
feasible, nor for that matter possible, to establish net 
revenues from circulation and from advertising. As has 
been pointed out by the courts in many cases the basic 
commodity sold by a newspaper is its news, which is re- 
duced to the tangible form of the newspaper itself. It is 
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basic that without news a newspaper would not have cir- 
culation and without circulation it could not, of course, 
have advertising. It is also a basic premise in a news- 
paper publishing business that advertising revenues are 
dependent upon the volume of circulation. In the case at 
bar it should be clear to the court that the Star could not 
have derived its extensive advertising revenues if it did 
not likewise have an extensive circulation outside of the 
District of Columbia. If its circulation was limited to the 
District it obviously could not have obtained its volume of 
national advertising. Similarly, it could not have obtained 
the advertising of stores, markets, drug chains and the 
like, which maintained places of business in the metropoli- 
tan area outside the District. Most certainly it would 
not have obtained the advertising of merchants in Mary- 
land and Virginia which advertised exclusively for the 
benefit of their non-District stores. 


What apparently concerned the Tax Court was the fact 


that the Star’s income tax returns revealed that its in- 
come derived from advertising was far in excess of its 
income derived from circulation or the sales of papers. 
The solution to the Tax Court’s difficulty can be found 
in the language of the statute which contemplates that a 
a corporation’s entire net income from its trade or busi- 
ness within and without the District shall be apportioned. 
Furthermore the Commissioners in adopting the regula- 
tions have established only one formula which can have 
any application to a newspaper publishing business such 
as the Star. This is to be found in Section 10-2(d)(1)a of 
the regulations which relates to income from sales of tan- 
gible personal property. This is the formula which the As- 
sessor of the District has applied to the Star and counsel for 
the District obviously concede in their brief that, if the 
Star is entitled to apportion its income, this section of the 
regulations must apply. There being only one formula 
under which the assessments could have been made there 
can be no question but that the factor derived from said 
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formula should have been applied to all of the Star’s in- 
come from its trade or business, whether such Income was 
derived from the sales of newspapers or consisted of ad- 
vertising revenues. From the foregoing it should be ap- 
parent that the basic dispute between the District and the 
Star is not what formula for the apportionment of the 
Star’s income applies, but what is the proper application 
of the formula prescribed by the Commissioners to the 
Star’s business. The basic difference in regulation Sec- 
tion 10-2(d)(1)a adopted by the Commissioners on Au- 
gust 6, 1953 and the one theretofore adopted on March 17, 
1953 relates for the most part to the definition of ‘‘Dis- 
trict sales”. Both the March 17, 1953 and the August 6, 
1953 regulations appear in the appendix to petitioner’s 
brief. 


In the Smoot Sand & Gravel Company v. District of 
Columbia, Tax Court Docket Nos. 1340, 1344, 1377, 1378 
and 1546 that court determined that the regulation of 
August 6, 1953 was invalid. It adhered to this ruling in 
the case at bar. On appeal to this court in Smoot Sand & 
Gravel Company V.- District of Columbia, U.S. App. 
D.C. , 261 F. 2d 758 this court in construing the same 
regulation stated that it had no oceasion to consider the 
other parts of Section 10-2(d) which, of course, embraced 
the formula prescribed by sub-section (1)a which is per- 
tinent to the case at bar. 


"Respondent submits that whether this court applies Sec- 
tion 10-2(d)(1)a of the August 6, 1953 regulations or the 
corresponding section of the March 17, 1953 regulations the 
end result is identical. In the application of the formula 
prescribed by the foregoing section by the August 6, 1953 
regulations the Star eliminated from the numerator of the 
formula which relates to ‘District sales’? those sales of 
newspapers where delivery of the newspapers was effected 
and title to same transferred outside of the District of 
Columbia. It will, of course, be recalled from the evidence 
that the Star sold newspapers to distributors in Maryland 
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and Virginia and in other areas outside the District of 
Columbia. The only sales excluded from ‘‘District sales”’ 
were the sales of those newspapers which were effected 
by the Star delivering the papers in its trucks to various 
points in Maryland and Virginia and sales to dealers and 
agencies outside of the District where delivery was effected 
by bus, baggage, air freight, air express and common car- 
rier. It is submitted that these sales were not ‘District 
sales’? because title of the property sold was transferred 
outside the District of Columbia. Cf. F. M. Schaefer 
Brewing Co. v. Gerosa, 4 N.Y. 2d 423, certiorari denied, 
(January 13, 1959) ——U.S.——. Although the passage of 
title test can no longer be said to be the sole test, under the 
statute, of the sources of income subject to tax by the 
District there can be no doubt that it is still one of the tests. 
Lever Bros. Co. v. District of Columbia, 92 U.S. App. D.C. 
147, 204 F. 2d 39. Furthermore it is apparent that the 
District of Columbia itself recognizes that the passage of 
title test is still one of the tests of District sales. This is 
manifest from the Instructions of the Assessor for the 
Preparation of District of Columbia Franchise Tax Re- 
turns. Paragraph (2) of the Instructions provides as fol- 
lows: 


<¢ ‘District sales’ shall include the following sales of 
tangible property: 

* e * * e & & Bi * 
(3) All sales of tangible personal property where 
title to such property sold passes within the District 
from the seller to the buyer, in those cases where the 
taxpayer is engaged in business in the District, as de- 
fined in the Act.”’ 


District sales are defined in the August 6, 1953 regulations 
as follows: 


‘<¢ . . ‘District Sales’ shall mean all sales to District 
customers the income from which is fairly attributable 
to the trade or business carried on or engaged in 
within the District, including solicitation in the Dis- 
trict by salesmen or other representatives of the tax- 

















26 


payer, that portion of sales to customers outside the 
District the income from which is fairly attributable 
to the trade or business carried on in the District, and 
sales of tangible personal property the income from 
which is from District sources.’’ 


Respondent submits that its sales of newspapers outside 
the District can in no sense be said to represent ‘‘sales to 
customers outside the District the income from which is 
fairly attributable to the trade or business carried on in 
the District’? for the reason that the income from those 
sales was derived from numerous sources and numerous 
activities carried on both inside and outside the District by 
the Star. Respondent frankly admits that it does not 
understand the meaning and intent of that portion of the 
regulations which includes as ‘‘District sales’’, the ‘‘sales 
of tangible personal property the income from which is 
from District sources.’’ It submits, however, that its in- 
come from the sales of newspapers outside the District of 
Columbia cannot be said to be from District sources for 
the obvious reason that the source of income from these 
sales is the place where the title to the newspapers passed. 
As stated by this court in District of Columbia v. The Up- 
john Company, 88 U.S. App. D.C. 34, 185 F. 2d 992: 


‘<Tt is established in this jurisdiction that, absent con- 
trary statutory definition, the source of income from 
sales is the place at which title to the property 
passes.”’ 


It is submitted that the elimination from the numerator 
of the formula of the sales of newspapers where delivery 
of the newspapers was effected and title to same trans- 
ferred outside of the District of Columbia is a fair and 
reasonable interpretation of the apportionment regula- 
tions. As disclosed by Respondent’s amended income tax 
returns, (Pet. Ex. Nos. 2(a) and 2(b), the application of 
the formula after eliminating these sales outside of the 
District of Columbia resulted in a tax to the District of 
Columbia for the year 1954 on 78.127% of the Star’s in- 
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come from its trade or business, and for the year 1955 on 
74.6% of the Star’s income from its trade or business. It 
is further submitted that the foregoing portions of peti- 
tioner’s net income represented such amounts as were 
fairly attributable to its trade or business carried on in 
the District of Columbia. 


Should this court agree with the Tax Court that the 
formula provided by the regulations of August 6, 1953 is 
invalid for the reason that it does not provide any stand- 
ard for the determination of what portion of a corpora- 
tion’s income is fairly attributable to its trade or business 
earried on or engaged in the District or what portion of 
its net income is derived from sources within the District 
of Columbia, then respondent submits that under the 
formula provided by the preceding regulations of March 
17, 1953 it should likewise be able to eliminate from the 
numerator of the formula which relates to District sales 
the same out-of-state sales of newspapers. In the March 


17, 1953 regulations District sales are defined to be: 


<¢ ‘District sales’ shall mean the gross receipts from 
all sales made which were principally secured, nego- 
tiated, or effected by owners, employees, agents, offi- 
cers and branches of the corporation or unincorpo- 
rated business in the District; and the phrase ‘total 
sales’ shall mean the gross receipts from all sales.”’ 


The record discloses and the Tax Court found that the 
sale of newspapers to distributors and customers outside 
the District of Columbia were principally secured, nego- 
tiated or effected by the Star or its employees or agents 
without the District of Columbia. 


The District of Columbia in its brief in many places 
states that the agreements of sale with the distributors 
were negotiated by the circulation manager of the Star 
at his office in the District of Columbia. Although on 
eross-examination the circulation manager of the Star 
stated in answer to the Corporation Counsel’s question, 
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‘Do you make them yourself, Sir?’? (Referring to con- 
tracts with the distributors) answered, ‘‘I negotiate 
them’’, his subsequent testimony indicates conclusively 
that the Star’s contracts with its rural distributors were 
in fact negotiated by the Star’s supervisors working in 
Maryland and Virginia. (J.A. 147-149, 150, 155-157) 


| Respondent again wishes to point out to this Honorable 
Court that sales of newspapers delivered to distributors 
at the Star’s loading platform were treated as District 
sales. Although petitioner argues that the passage of 
title test should not be employed in construing the Com- 
missioners’ regulations, it relies upon substantial portions 
of the Uniform Sales Act (Sec. 21-1101 et seq. of the D. C. 
Code, 1951 Ed.) in its argument that the sale of all of the 
Star’s newspapers occurred in the District. Admittedly 
the Star’s contracts with its distributors contain no lan- 
guage from which the intent of the parties as to the trans- 
fer of title to newspapers can be definitely ascertained. 
However, it is clear from the testimony of the Star’s cir- 
culation manager as to the delivery of the newspapers and 
the payment for them that the parties by their actions 
intended that title to the newspapers was to be trans- 
ferred to the distributors upon delivery to them in Mary- 
land and Virginia. The general rule as enunciated by 
the Supreme Court of the United States in Louisville and 
Nashville Railroad Co. v. United States, 267 U.S. 395, 400 
is, ‘‘Title passes from seller to buyer with the delivery of 
the goods’’. This Court in Brown Lumber Co. v. Commis- 
sioner of Internal Revenue, 59 App. D.C. 110, 112, 35 F. 
2d 880 stated: 

‘¢ After all, the actual intent of the parties must be 

determined from the terms of the contract, and the 


conduct of the parties, and all the circumstances of the 
case.’” 


| Under Section 28-1203 of the District of Columbia Code, 
cited by appellant, Congress has provided, in enacting the 





29 


Uniform Sales Att, certain rules for ascertaining the in- 
tention of the parties as to the passage of title. Rule 5 
provides as follows: 


‘“‘Tf the contract to sell requires the seller to deliver 
the goods to the buyer, or at a particular place, or to 
pay the freight or cost of transportation to the buyer, 
or to a particular place, the property does not pass 
until the goods have been delivered to the buyer or 
reached the place agreed upon.”’ 


Respondent submits that under the arrangements which 
existed between the Star and its distributors in the light 
of the foregoing authorities there can be no question but 
that title to the newspapers sold to the distributors in 
Maryland and Virginia and to customers outside the Dis- 
trict of Columbia was transferred outside the District. 


If this Court should determine that the distributors were 
not independent contractors but employees of the Star, as 
the Tax Court apparently concluded (J.A. 226-227), then 


sales of newspapers in Maryland and Virginia cannot be 
‘District’? sales because such sales were ‘‘principally 
secured, negotiated and effected’’ to the newsboys and to 
the other customers of the distributors entirely outside the 
District. 


CONCLUSION 
In conclusion it is submitted: 


1. That the Star was engaged in trade or business 
both within and without the District and was, there- 
fore, under the statute entitled to apportion its in- 
come to sources within and without the District. 


2. That the statute and regulations cannot be ap- 
plied to a taxpayer such as the Star, which derived 
income from trade or business both within and with- 
out the District and also from District sources. 
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3. That the Assessor’s action in assessing a tax on 
100% of the Star’s income from its trade or business 
‘was arbitrary and unreasonable and contrary to the 
terms of the statute which imposes a tax only on the 
net income of a corporation which is fairly attribut- 
able to its trade or business carried on or engaged 
in within the District and on other net income derived 
from District sources. 


4. That under the regulations the Star should be 
| permitted to eliminate from ‘‘District sales” those 
- gales of newspapers where delivery of the newspapers 
was effected and title to same transferred outside the 

District of Columbia. 


- 5, That the decisions of the Tax Court cancelling 
- the deficiencies in franchise taxes for the years 1954 

and 1955 and ordering the refund thereof and also 
' ordering the refund of the amounts for said years 
- erroneously paid by the Star should be affirmed. 


Respectfully submitted, 


Georce E. Hamitton 
Joun L. Hamimtron 











